
ASSUMPTION OF LIABILITY AND HOLD HARMLESS AGREEMENT 

THIS ASSUMPTION OF LIABILITY AND HOLD HARMLESS AGREEMENT 

(“Agreement”) is entered into this ____ day of _________________, 2020, by and between: 

RAHN BAHIA MAR WALKWAY LLC, a Florida limited 

liability company, whose principal address is 1175 N.E. 125th Street, 

Suite 102, North Miami, FL 33161 (“BAHIA MAR”) 

and 

RAHN BAHIA MAR L.L.C., a Delaware limited liability 

company, whose principal address is 1175 N.E 125th Street, Suite 

102, North Miami, FL 33161 (“RAHN”)  

and 

CITY OF FORT LAUDERDALE, a municipal corporation of the 

State of Florida having a principal address at 100 North Andrews 

Avenue, Fort Lauderdale, FL  33301 (hereinafter “CITY”) 

R E C I T A L S 

WHEREAS, the CITY is the owner of the “Bridge” (as hereinafter defined); and 

WHEREAS, the CITY and BAHIA MAR are Parties to an Amended and Restated Lease 

dated January 4, 1995, as same may be amended and/or replaced from time to time (“Lease”), 

whereby BAHIA MAR leases property as described in the Lease (“Premises”) to the west of the 

Bridge and has a walkway on the Premises connected to the Bridge; and 

WHEREAS, the CITY and BAHIA MAR desire that the CITY grant BAHIA MAR an 

exclusive easement for the use of the Bridge for ingress, egress, and all other lawful uses; and 

WHEREAS, the Bridge is located adjacent to and east of the Premises, whereby the Bridge 

extends from the Premises over State Road A1A (“A1A”) to Fort Lauderdale Beach, a right-of-

way which is under the jurisdiction of the State of Florida Department of Transportation 

(“FDOT”); and 

WHEREAS, BAHIA MAR has committed to the payment of all costs for the 

reconstruction, repair and maintenance of the Bridge, including but not limited to: permit fees, 

bonds, deposits, materials, and maintenance costs as provided in this Agreement; and   

WHEREAS, in order to permit the reconstruction and repair of the Bridge, the FDOT 

requires the CITY to enter into an agreement entitled “District Four Maintenance Memorandum 

of Agreement” (“MMOA”) which is attached hereto and incorporated herein as Exhibit “B”; and 
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WHEREAS, the terms and conditions set forth in the MMOA impose the responsibility for 

payment, repair, restoration and general maintenance of all architectural elements of the Bridge on 

the CITY; and 

WHEREAS, as a condition to the CITY executing the MMOA, BAHIA MAR agrees to 

perform certain of the CITY’s responsibilities, pay the CITY’s obligations, and protect and 

indemnify the CITY with respect to certain liabilities under the MMOA as provided in this 

Agreement; and 

 

WHEREAS, RAHN has agreed to guaranty all monetary obligations of BAHIA MAR 

owed to the CITY as set forth in this Agreement; and 

 

WHEREAS, reconstruction and repair of the Bridge would serve a legitimate public purpose 

of improving safety and enhancing the architectural structure within the CITY.   

 

NOW, THEREFORE, in consideration of the mutual covenants and conditions contained 

herein, and other good and valuable considerations, the sufficiency and adequacy of which is 

hereby acknowledged, BAHIA MAR and the CITY hereby agree as follows: 

 

1. Recitals.  The foregoing Recitals are true and correct and are incorporated herein. 

2. Terms.  The following terms, as used and referred to herein, shall have the 

meanings set forth below, unless the context indicates otherwise.  Terms not otherwise defined 

herein shall have the meaning set forth in the MMOA. 

Bridge means that certain pedestrian bridge extending from the west side of A1A, across 

A1A, across the CITY’s property on the east side of A1A, to its terminus in the sand of Fort 

Lauderdale Beach, Florida due east from the eastern terminus of the walkway on the Premises, all 

as reflected on Exhibit “A” attached hereto and made a part hereof, as such Improvement, may 

be amended, modified, and/or relocated from time to time. 

CITY Manager means the CITY’s Chief Executive Officer, its CITY Manager, or his or 

her designee. 

CITY Engineer means the CITY Engineer, or his or her designee. In the administration of 

this Agreement, as contrasted with matters of policy, all parties may rely upon instructions or 

determinations made by the CITY Engineer.  For the purposes hereof, the CITY Engineer’s 

designee shall be the Urban Design Engineer. 

Day(s).  In computing any period of time expressed in day(s) in this Agreement, the day of 

the act, event, or default from which the designated period of time begins to run shall not be 

included.  The last day of the period so computed shall be included unless it is a Saturday, Sunday, 

or legal holiday, in which event the period shall run until the end of the next day which is neither 

a Saturday, Sunday or legal holiday.  When the period of time prescribed or allowed is less than 

seven (7) days, intermediate Saturdays, Sundays, and legal holidays shall be excluded in the 

computation. 
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Easement shall mean an easement from the CITY to BAHIA MAR granting BAHIA MAR 

(its successors, assigns and invitees) the exclusive right to use the Bridge for ingress, egress and 

all other lawful use, which Easement is substantially in the form of Exhibit “C”. 

Effective Date means the effective date of this Agreement, which shall be the date upon 

which both (i) this Agreement is executed by the proper corporate officials for BAHIA MAR, 

RAHN and the CITY and (ii) the MMOA is executed by the FDOT and the CITY. 

Party shall mean the CITY, RAHN and BAHIA MAR and Parties are collectively the 

CITY, RAHN and BAHIA MAR. 

Person means any individual, firm, partnership (general or limited), corporation, company, 

association, joint venture, joint stock association, estate, trust, business trust, cooperative, limited 

liability corporation, limited liability partnership, limited liability company or association, or body 

politic, including any heir, executor, administrator, trustee, receiver, successor or assignee or other 

person acting in a similar representative capacity for or on behalf of such Person. 

Property shall mean the Bridge. 

3. BAHIA MAR Obligations. 

(a) BAHIA MAR shall oversee and pay for the Improvements as provided in 

Sections 2 and 6 of the MMOA. 

(b) After completion of the Improvements, BAHIA MAR agrees to maintain 

the facilities as provided in Section 3 of the MMOA and, upon timely receipt of notice from the 

CITY and/or the FDOT of any deficiencies as contemplated in Section 4 of the MMOA, BAHIA 

MAR agrees, to the extent permitted by the FDOT to perform the obligations of CITY under the 

MMOA to correct such deficiencies unless the CITY has wrongfully caused such deficiencies to 

exist in which event the CITY agrees to timely correct such deficiencies. 

(c) BAHIA MAR agrees to provide the Cash Deposit to be delivered to the 

FDOT as set forth in Sections 7 and 8 of the MMOA, which Cash Deposit shall be paid directly 

by BAHIA MAR to the FDOT or, to the extent necessary, by BAHIA MAR to the CITY and the 

CITY will promptly remit same to the FDOT.  BAHIA MAR shall have all rights with regard to 

such Cash Deposit and, to the extent that the Cash Deposit is returned pursuant to the MMOA, 

BAHIA MAR shall be entitled to such Cash Deposit or any portion thereof which is to be returned 

under the MMOA. 

(d) BAHIA MAR and its agents, consultants, subconsultants, contractors, or 

subcontractors performing work at the request of BAHIA MAR shall provide (and provide the 

CITY with reasonable evidence thereof) the indemnification and insurance required of the CITY 

as set forth in Sections 10 and 14 of the MMOA as to any of their respective acts. 

(e) BAHIA MAR agrees to promptly provide the CITY with copies of any 

written notices received by BAHIA MAR from the FDOT with regard to any breach of BAHIA 

MAR’s or the CITY’s obligations to repair or maintain the Bridge pursuant to the MMOA. 
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4. CITY Obligations.   The CITY agrees as follows: 

(a) The CITY shall promptly notify BAHIA MAR and provide BAHIA MAR 

with copies of all notices or other documentation received by the CITY from the FDOT in 

connection with the MMOA and/or the Bridge. 

(b) The CITY hereby grants to BAHIA MAR the Easement and within forty-

five (45) business days after the Effective Date, the CITY agrees to execute and deliver the 

Easement and the Memorandum to BAHIA MAR to enable BAHIA MAR to record the Easement 

and the Memorandum in the Public Records of Broward County, Florida; 

(c) The CITY agrees to cooperate with BAHIA MAR to provide, to the extent 

within the CITY’s control, the right of BAHIA MAR to access the CITY’s property, including the 

Bridge and other CITY property adjacent to the Bridge, in order to perform BAHIA MAR’s 

obligations under this Agreement.  Additionally, to the extent that BAHIA MAR is not permitted 

access to the Bridge (or the CITY’s property adjacent to the Bridge) or otherwise perform under 

the MMOA pursuant to the MMOA, then the CITY agrees that it shall, at the request of BAHIA 

MAR, perform such work on behalf of BAHIA MAR, provided that BAHIA MAR shall pay all 

reasonable costs and expenses in connection with performing such acts. 

(d) The CITY hereby grants to BAHIA MAR all rights of the CITY under the 

MMOA to perform its obligations under the MMOA, including the rights of access to the Bridge 

and all rights with respect to the permits and approvals contemplated by the MMOA in order to 

install the facilities as contemplated in Paragraph 2 of the MMOA, maintain the facilities as 

contemplated in Paragraph 3 of the MMOA and otherwise perform the obligations of the CITY as 

contemplated by the MMOA. 

(e) The CITY agrees that it shall not amend or terminate the MMOA without 

the prior written consent of BAHIA MAR if same would adversely affect Bahia Mar’s rights or 

obligations under this Agreement. 

(f) The CITY agrees that to the extent that the CITY is entitled to the return of 

the Cash Deposit, that upon its receipt of same, the CITY shall promptly remit same to BAHIA 

MAR. 

(g) The CITY shall comply with the obligations of the CITY set forth in Section 

15 of the MMOA. 

5. No Waiver.  The CITY, RAHN, and BAHIA MAR acknowledge and agree that 

neither BAHIA MAR nor RAHN waives any rights that either may have with respect to eminent 

domain with regard to the Premises or either of their respective other rights available at law or in 

equity, including but not limited to neither BAHIA MAR nor RAHN waiving their respective 

rights to eminent domain as set forth in Section 9 of the MMOA. 

6. Indemnification and Hold Harmless. 

(a) Provided (x) the CITY is not in material breach of its obligations under 

Sections 4(a), (b), (c), (d) and (e) of this Agreement, (y) any material breach by the CITY does not 
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adversely affect Bahia Mar, or (z) any material breach by the CITY does not relate to any claim at 

issue, then BAHIA MAR shall protect, defend, indemnify and hold harmless the CITY, its officers, 

employees, volunteers, and agents from and against any and all claims, lawsuits, penalties, 

damages, settlements, judgments, decrees, costs, charges and other expenses charged or incurred, 

including reasonable attorney’s fees actually incurred, or liabilities of every kind, nature or degree 

arising out of or in connection with the rights, responsibilities and obligations of BAHIA MAR 

under the MMOA and this Agreement, the use of the Bridge by BAHIA MAR pursuant to the 

Easement, or the breach or default by BAHIA MAR of any covenant or provision of BAHIA MAR 

under this Agreement; provided, however, BAHIA MAR’s obligation with respect to its indemnity 

is subject to (i) BAHIA MAR shall never be liable or responsible for (a) any occurrence arising 

out of or resulting from the wrongful acts or negligence of the CITY, the FDOT, or their respective 

officers, agents and employees; or (b) any liability resulting from the CITY’s material breach of 

its obligations in Sections 4(a), (b), (c), (d) and (e) of this Agreement, any liability to the extent of 

any material breach by the CITY that adversely affects BAHIA MAR, or does not relate to the 

claim at issue; and (ii) any liability of BAHIA MAR to the CITY shall be limited to compensatory 

damages suffered by the CITY.  The CITY shall, in connection with any claim made against the 

CITY for liability pertaining to this Agreement or the MMOA, assert its right of sovereign 

immunity in connection with such claim, if applicable. 

(b) BAHIA MAR further agrees that upon delivery of proper and timely notice 

of a violation under the MMOA it shall investigate, handle, respond to, provide defense for, and 

defend any such violation at its sole expense. The CITY shall retain the right to select counsel of 

its own choosing as deemed appropriate, but BAHIA MAR shall only be obligated to reimburse 

the CITY for such attorneys’ fees to the extent that upon BAHIA MAR being provided with written 

demand to indemnify the CITY, (i) BAHIA MAR does not retain competent counsel reasonably 

acceptable to the CITY or (ii) separate legal counsel is necessary as there is a conflict of interest 

with such counsel referred by BAHIA MAR representing both BAHIA MAR and the CITY. This 

indemnification shall survive termination, revocation or expiration of the MMOA and this 

Agreement for the shorter of: (i) any statute of limitations for any claim giving rise to such 

indemnification; and (ii) five (5) years from the termination of this Agreement and, subject to the 

terms of this Agreement, shall cover the wrongful acts or omissions of BAHIA MAR in violation 

of this Agreement occurring during the term of the MMOA and this Agreement. 

7. Insurance.  At all times during the term of the MMOA and this Agreement, 

BAHIA MAR, at its expense, shall keep or cause to be kept in effect the insurance coverages set 

forth in Section 14 of the MMOA and BAHIA MAR shall cause such coverage to be extended to 

the CITY as an additional insured and shall furthermore provide Certificates of Insurance to the 

CITY prior to commencing work by the contractor retained by BAHIA MAR to perform the work 

set forth in Section 2 of the MMOA and annually thereafter on the anniversary date of the policies 

during the period such insurance is required under the MMOA. 

8. Removal of Improvements and Restoration of Improvement Area.  Except as 

may otherwise be expressly provided herein, it is agreed that upon termination of the MMOA, in 

whole or in part, whereby pursuant to the MMOA the CITY is required to remove such 

Improvements, BAHIA MAR shall remove all or any part of the Improvements in accordance with 

the terms and conditions of the MMOA, and BAHIA MAR shall restore any damage to the right 

of way and any impacted public utilities caused by such removal to conditions acceptable to the 
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FDOT. Such removal and restoration shall be at BAHIA MAR’s sole cost and expense. In the 

event BAHIA MAR fails to begin to remove all or any part of the Improvements in accordance 

with the MMOA within thirty (30) days after written demand by the FDOT or the CITY to BAHIA 

MAR, as such time may be extended for a reasonable period of time if BAHIA MAR commences 

such removal (including hiring an architect or contractor to prepare any plans required to pull any 

permit and/or obtain any approvals from either the CITY or the FDOT and including the time to 

obtain such permit or approval) and is proceeding diligently to complete such demolition and 

removal, the CITY is hereby authorized to remove such Improvements that are required to be 

removed under the MMOA, restore the A1A right of way and any public utilities located therein 

to conditions acceptable to the FDOT (but only to the extent damaged by such removal of the 

Improvements), BAHIA MAR shall promptly reimburse the CITY within ten (10) days of written 

demand, together with reasonably supporting documentation of the reasonable costs incurred by 

the CITY associated with the removal and restoration thereof. 

9. Event of Default; Remedy. In the event BAHIA MAR fails to perform or violates 

any of the terms or conditions of this Agreement, the CITY shall notify BAHIA MAR of the 

specific failure or violation of this Agreement or the MMOA in writing and BAHIA MAR shall 

thereafter have a period of thirty (30) days to cure any such failure or violation to the CITY’S 

reasonable satisfaction, provided as to non-monetary breach, the cure period shall be extended for 

a reasonable period of time to permit completion of such cure if BAHIA MAR commences such 

cure (including hiring an architect or contractor to prepare any plans required to pull any permit 

and/or obtain any approvals from either the CITY or the FDOT and including the time to obtain 

such permit or approval) within such thirty (30) day period and proceeds diligently to complete 

such cure (an “Event of Default”).  Upon the occurrence of an Event of Default until such Event 

of Default is cured, the CITY shall have the right (1) to take any equitable action to enforce the 

terms and conditions of the MMOA or this Agreement, it being stipulated by the parties that since 

the MMOA and this Agreement deal with the right to use public easements and rights-of-way of 

the FDOT used for a governmental purpose, a violation or breach by BAHIA MAR of any term or 

condition of the MMOA or this Agreement not cured within the cure period, constitutes an 

irreparable injury to the public and the CITY for which there is no adequate remedy at law, or (2) 

take such curative action that was required to be taken by BAHIA MAR under the MMOA or this 

Agreement and the cost and expense incurred in the CITY’s curative actions shall be passed on to 

and owed by BAHIA MAR, in which case BAHIA MAR shall be liable for payment to the CITY 

for all reasonable and necessary costs and expenses incurred by the CITY in connection with the 

performance of the action or actions associated with curing such Event of Default by BAHIA MAR 

and BAHIA MAR shall reimburse the CITY within thirty (30) days following written demand 

(together with supporting documentation of the costs incurred by the CITY associated with such 

demand for payment) for payment thereof.  Interest shall begin to accrue on the unpaid amount of 

BAHIA MAR’s obligations to the CITY thirty (30) days after the CITY sends the written demand 

for payment to BAHIA MAR, at a rate of twelve percent (12%) per annum simple interest but in 

no event shall interest exceed the highest amount allowed by Florida law.  If a dispute between the 

CITY and BAHIA MAR arises as to the need for, or amount due to the CITY for, repairs or 

maintenance undertaken by the CITY in accordance with the MMOA or this Agreement, and such 

dispute is not resolved within thirty days (30) days after the date that the CITY makes the written 

demand (together with supporting documentation of the costs incurred by the CITY associated 

with such demand for payment) for payment, BAHIA MAR shall pay to the CITY the undisputed 

amount and shall be responsible for the balance of such sums to the extent determined to be due.  
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The CITY shall have all other rights and remedies granted to it at law or in equity for BAHIA 

MAR’s failure to pay the monies owed by BAHIA MAR to the CITY as provided in this 

Agreement. The remedies found within this Section are cumulative.  The exercise of one does not 

preclude the exercise of any other remedy, provided no Party shall be liable for consequential or 

punitive damages. 

10. Emergencies.  If an emergency situation arises with respect to the MMOA or this 

Agreement with respect to the CITY’s and BAHIA MAR’s obligation to each other under this 

Agreement which presents an imminent threat to the health or safety of Persons or property, the 

CITY shall make reasonable efforts to provide telephone and email notice to BAHIA MAR’s 

Contact Person. If actual notice of the emergency is given to BAHIA MAR and BAHIA MAR 

shall thereafter fail to take timely action to correct the emergency situation, then, to the extent the 

continuance of the emergency situation would pose an imminent threat to health or safety to 

Persons or property, the CITY may undertake such limited actions as are necessary to eliminate 

the emergency; and the CITY shall be entitled to recover its reasonable costs of cure to resolve the 

emergency from BAHIA MAR in accordance with provisions hereof.  For the purposes of this 

Paragraph, BAHIA MAR’s Contact Person shall be James D. Tate, telephone number (305) 987-

2773, and e-mail address: jimmy@tatecapital.com.  In the event BAHIA MAR’s Contact Person 

or any other information pertaining to BAHIA MAR’s Contact Person shall change, such change 

shall be provided in writing per Section 11 below.   

11. Damage to Public Property.  In the event the use, operation, maintenance, repair, 

construction, demolition, painting, or reconstruction of the Bridge caused by the wrongful acts or 

failure to act of BAHIA MAR pursuant to this Agreement that causes any damage to any other 

public property, then BAHIA MAR shall be responsible for the reasonable cost of repair and shall, 

at CITY’s option, make said repairs, subject to CITY’s reasonable satisfaction. 

12. Notices. 

(a) Except as provided in subparagraph (c) below, whenever it is provided 

herein that notice, demand, request or other communication shall or may be given to, or served 

upon, either of the Parties by the other, or either of the Parties shall desire to give or serve upon 

the other any notice, demand, request or other communication with respect hereto or with respect 

to any matter set forth in the MMOA, each such notice, demand, request or other communication 

shall be in writing and, any law or statute to the contrary, notice shall be sent as provided in 

subsection (b) below. 

(b) All notices, demands, requests or other communications hereunder shall be 

deemed to have been given or served for all purposes hereunder (i) upon receipt if by hand delivery, 

(ii) (2) business days after deposit with the United States mail, postage prepaid, (iii) one (1) 

business day after being sent by overnight courier service such as Federal Express or similar carrier 

shall be utilized, if available, or (iv) upon delivery if sent by electronic mail (i.e., email). 
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AS TO CITY:    Christopher J. Lagerbloom, ICMA-CM 

City Manager 

  City Fort Lauderdale 

  100 North Andrews Avenue 

  Fort Lauderdale, FL 33301 

  Email:Clagerbloom@fortlauderdale.gov 

  Telephone:954-828-5959 

 

With a copy to:   Alain Boileau, Esq. 

City Attorney 

  City of Fort Lauderdale 

  100 North Andrews Avenue 

  Fort Lauderdale, FL 33301 

  Email: Aboileau@fortlauderdale.gov 

  Telephone:954-828-5940 

 

With a copy to:   Benjamin Rogers  

     Director of the Transportation and Mobility  

  City of Fort Lauderdale 

     290 NE 3rd Ave, 

     Fort Lauderdale, FL 33301 

     Email:Brogers@fortlauderdale.gov 

     Telephone:954-828-4354 

   

AS TO BAHIA MAR:   Rahn Bahia Mar Walkway LLC 

     ATTN:  James D. Tate, President 

     1175 N.E. 125th Street, Suite 102 

     North Miami, FL 33161 

  Email:  jimmy@tatecapital.com  

  Telephone:  (305) 891-1107 x 202 

 

With a copy to:   Greenspoon Marder LLP 

     ATTN:  Barry E. Somerstein, Esq. 

     200 E. Broward Boulevard, Suite 1800 

     Fort Lauderdale, FL  333014 

  Email:  barry.somerstein@gmlaw.com  

  Telephone:  (954) 527-2405 

 

AS TO RAHN:    Rahn Bahia Mar L.L.C. 

     ATTN:  James D. Tate, President 

     1175 N.E. 125th Street, Suite 102 

     North Miami, FL 33161 

  Email:  jimmy@tatecapital.com  

  Telephone:  (305) 891-1107 x 202 
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With a copy to:   Greenspoon Marder LLP 

     ATTN:  Barry E. Somerstein, Esq. 

     200 E. Broward Boulevard, Suite 1800 

     Fort Lauderdale, FL  333014 

  Email:  barry.somerstein@gmlaw.com  

  Telephone:  (954) 527-2405 

 

Any Party may change such information for notices by delivering such notice to the other Party as 

set forth herein. 

 

(c) As to activities under Section 10, notice need not be given in accordance 

with subparagraph (a) above, but notice shall be sufficient if given to the Contact Person pursuant 

to Section 10 as long as such notice is followed up within two (2) Days of such emergency with 

written notice as provided in subsection (b) above. 

13. Independent Contractor.  As between the CITY, RAHN, and BAHIA MAR, 

RAHN and BAHIA MAR are independent contractors under this Agreement.  In providing such 

services, neither BAHIA MAR nor RAHN nor their agents shall act as officers, employees, or 

agents of the CITY.  No partnership, joint venture, or other joint relationship is created hereby.  

Except as set forth in this Agreement with respect to the MMOA, the CITY does not extend to 

BAHIA MAR, RAHN, or their respective agents any authority of any kind to bind the CITY in 

any respect whatsoever. 

14. Joint Preparation.  Each Party and its counsel have participated fully in the review 

and revision of this Agreement and acknowledge that the preparation of this Agreement has been 

their joint effort.  The language agreed to expresses their mutual intent and the resulting document 

shall not, solely as a matter of judicial construction, be construed more severely against one of the 

Parties than the other.  The language in this Agreement shall be interpreted as to its fair meaning 

and not strictly for or against any Party. 

15. Interpretation of Agreement; Severability.  If any provision hereof, or its 

application to any person or situation, is deemed invalid or unenforceable for any reason and to 

any extent, the remainder of this Agreement or the application of the remainder of the provisions, 

shall not be affected.  Rather, this Agreement is to be enforced to the extent permitted by law.  The 

captions, headings and title of this Agreement are solely for convenience of reference and are not 

to affect its interpretation.  Each covenant, term, condition, obligation or other provision of this 

Agreement is to be construed as a separate and independent covenant of the Party who is bound 

by or who undertakes it, and each is independent of any other provision of this Agreement, unless 

otherwise expressly provided.  All terms and words used in this Agreement, regardless of the 

number or gender in which they are used, are deemed to include any other number and other 

gender, as the context requires. 

16. Successors.  This Agreement shall be binding on and inure to the benefit of the 

Parties, their successors and assigns. It is intended that this Agreement and the rights and 

obligations set forth herein shall run with the land and shall bind every person or entity having any 

fee, leasehold or other interest therein and shall inure to the benefit of the respective Parties and 

their successors, assigns, heirs, and personal representatives. 
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17. No Waiver of Sovereign Immunity.  Nothing contained in this Agreement is 

intended to serve as a waiver of sovereign immunity by the CITY to which sovereign immunity 

may be applicable and the CITY agrees to assert its sovereign immunity in any claim made against 

the CITY by the FDOT or other third party with respect to the MMOA or this Agreement. 

18. Third Party Beneficiaries.  The Parties expressly acknowledge that it is not their 

intent to create or confer any rights or obligations in or upon any third person or entity under this 

Agreement.  None of the Parties intend to directly or substantially benefit a third party by this 

Agreement.  The Parties agree that there are no third-party beneficiaries to this Agreement and that 

no third party shall be entitled to assert a claim against any of the Parties based on this Agreement.  

Nothing herein shall be construed as consent by any agency or political subdivision of the State of 

Florida to be sued by third parties in any manner arising out of any contract. 

19. Non-Discrimination.  Neither BAHIA MAR nor RAHN shall discriminate against 

any Person in the performance of duties, responsibilities and obligations under this Agreement 

because of race, age, religion, color, gender, national origin, marital status, disability or sexual 

orientation. 

20. Records.  Each Party shall maintain its own respective records and documents 

associated with this Agreement in accordance with the records retention requirements applicable 

to public records to the extent applicable to such Party.  Each Party shall be responsible for 

compliance with any public documents request served upon it pursuant to Chapter 119, Florida 

Statutes to the extent applicable to such Party, and any resultant award of attorney’s fees for non-

compliance with that law. 

21. Entire Agreement.  This document incorporates and includes all prior 

negotiations, correspondence, conversations, agreements and understandings applicable to the 

matters contained herein and the parties agree that there are no commitments, agreements or 

understandings concerning the subject matter of this Agreement that are not contained in this 

document.  Accordingly, the Parties agree that no deviation from the terms hereof shall be 

predicated upon any prior representations or agreements, whether oral or written. 

22. Waiver.  The Parties agree that each requirement, duty and obligation set forth 

herein is substantial and important to the formation of this Agreement and, therefore, is a material 

term hereof.  Any Party’s failure to enforce any provision of this Agreement shall not be deemed 

a waiver of such provision or modification of this Agreement.  A waiver of any breach of a 

provision of this Agreement shall not be deemed a waiver of any subsequent breach and shall not 

be construed to be a modification of the terms of this Agreement. 

23. Governing Law.  This Agreement shall be interpreted and construed in accordance 

with and governed by the laws of the State of Florida.  Any controversies or legal problems arising 

out of this Agreement and any action involving the enforcement or interpretation of any rights 

hereunder, shall be brought exclusively in the state courts of the Seventeenth Judicial Circuit in 

Broward County, Florida, and venue for litigation arising out of this Agreement shall be 

exclusively in such state courts, forsaking any other jurisdiction which either party may claim by 

virtue of its residency or other jurisdictional device.  By entering into this Agreement, the CITY 

and BAHIA MAR hereby expressly waive any rights either party may have to a trial by jury 
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of any civil litigation related to the MMOA and/or this Agreement or any acts or omissions 

in relation thereto. 

24. Recording.  This Agreement shall not be recorded in the Public Records of 

Broward County, but the Easement shall be recorded in the Public Records of Broward County, 

Florida, the costs of which shall be borne by BAHIA MAR.  BAHIA MAR shall record the 

Easement and a copy of the recorded Easement shall be provided to the CITY and filed with the 

CITY Clerk’s Office. 

25. Term.  This Agreement shall continue in full force and effect until such time as (i) 

the MMOA is terminated or becomes null and void; (ii) the Lease is terminated; (iii) this 

Agreement is terminated by operation of law or in accordance with the terms of the MMOA; (iv) 

this Agreement is terminated by a court order; or (v) this Agreement is terminated by mutual 

agreement between the Parties and no obligations lying hereunder survive such termination. 

26. Prevailing Party.  In the event of any litigation with respect to this Agreement, the 

prevailing Party shall be entitled to recover from the other Party reasonable attorney fees and costs, 

through all local and appellate levels. 

27. Police Power. Nothing herein shall be construed as a waiver of the CITY’S police 

power. BAHIA MAR shall comply with the CITY’S codes, ordinances and regulations with 

respect to installation of the Improvements. BAHIA MAR shall construct, operate, and maintain 

the Improvements in compliance with all health, sanitary, fire, zoning and building code 

requirements and any other governing authority with jurisdiction over the Bridge.  The CITY 

hereby confirms that the Bridge and the Improvements comply with all applicable zoning 

requirements as of the Effective Date. 

28. Guaranty.  For good and valuable consideration, the receipt, sufficiency and 

adequacy of which is hereby acknowledged, RAHN hereby guarantees to the CITY the full and 

timely payment of all monetary obligations owed by BAHIA MAR to the CITY not cured within 

the applicable cure period as set forth in this Agreement (“Monetary Event of Default”).  In the 

event of a Monetary Event of Default, RAHN agrees to pay such sums evidenced by such 

Monetary Event of Default to the CITY within ten (10) business days after written demand from 

the CITY to RAHN specifying the amount owed pursuant to such Monetary Event of Default along 

with reasonable documentation supporting such unpaid monetary obligations. 

RAHN hereby represents and warrants unto to the CITY that RAHN will derive substantial 

benefit, directly or indirectly, from the CITY entering into this Agreement with BAHIA MAR and 

that both RAHN and BAHIA MAR are duly authorized to execute and perform their respective 

obligations under this Agreement. 

 (SIGNATURES TO FOLLOW) 
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IN WITNESS WHEREOF, the undersigned do hereby warrant that they are authorized to 

enter into this Agreement by RAHN BAHIA MAR WALKWAY LLC, RAHN BAHIA MAR, 

LLC, and the CITY OF FORT LAUDERDALE. 

Witnesses: 

 
 
 
_____________________________ 

(Witness #1 Signature) 

 
_____________________________ 

(Print Name) 

 
 
 
_____________________________ 

(Witness #2 Signature) 

 
_____________________________ 

(Print Name) 

 

BAHIA MAR: 

 
RAHN BAHIA WALKWAY LLC, a Florida limited 

liability company 

 
 
By: _____________________________________ 

 
Print:  

 
Title:   

ACKNOWLEDGEMENT 

STATE OF ____________________ ) 

 )  SS: 

COUNTY OF __________________ ) 

The foregoing instrument was acknowledged before me by means of ☐ physical presence 

or ☐ online notarization, this ____ day of ______________________, 2020, by 

________________ of RAHN BAHIA MAR WALKWAY LLC, a Florida limited liability 

company.  

(NOTARY SEAL) 

 
 

Notary Public, State of 

(Signature of Notary taking Acknowledgment) 

 
 

Name of Notary Typed, Printed or Stamped  

 

My Commission Expires: 

 

Personally Known______ OR  

Produced Identification_______ 

Type of Identification Produced___________ 
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AS TO CITY: 

 

WITNESSES:      CITY OF FORT LAUDERDALE 

 

____________________________   By:_________________________________ 

Christopher J. Lagerbloom, ICMA-CM 

City Manager  

____________________________ 

[Witness type or print name] 

 

____________________________ 

____________________________   ATTEST: 

[Witness type or print name] 

 

(CORPORATE SEAL)    ____________________________ 

Jeffrey A. Modarelli, City Clerk 

 

Approved as to form: 

Alain Boileau, City Attorney 

 

 

________________________________ 
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STATE OF FLORIDA: 

COUNTY OF BROWARD: 

The foregoing instrument was acknowledged before me by means of ☐ physical presence 

or ☐ online notarization this _______ day of __________________, 20___, by Christopher J. 

Lagerbloom, Manager of City of Fort Lauderdale, a municipal corporation of Florida.  He is 

personally known to me.  

(SEAL)      _______________________________ 

Notary Public, State of Florida 

(Signature of Notary taking 

Acknowledgment) 

 

____________________________ 

Name of Notary Typed, 

Printed or Stamped 

 

My Commission Expires: 

____________________________ 
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 The undersigned joins in this Agreement to guaranty to the CITY the payment of all monies 

owed by Rahn Bahia Mar Walkway LLC as provided in Section 27 of this Agreement. 

Witnesses: 

 
 
 
_____________________________ 

(Witness #1 Signature) 

 
_____________________________ 

(Print Name) 

 
 
 
_____________________________ 

(Witness #2 Signature) 

 
_____________________________ 

(Print Name) 

 

RAHN: 

 
RAHN BAHIA MAR, L.L.C., a Delaware limited 

liability company 

 
 
By: _____________________________________ 

 
Print:  

 
Title:   

 

ACKNOWLEDGEMENT 

STATE OF ____________________ ) 

 )  SS: 

COUNTY OF __________________ ) 

The foregoing instrument was acknowledged before me by means of ☐ physical presence 

or ☐ online notarization, this ____ day of ______________________, 2020, by 

________________ of RAHN BAHIA MAR, L.L.C., a Delaware limited liability company.  

(NOTARY SEAL) 

 
 

Notary Public, State of 

(Signature of Notary taking Acknowledgment) 

 
 

Name of Notary Typed, Printed or Stamped  

 

My Commission Expires: 

 

Personally Known______ OR  

Produced Identification_______ 

Type of Identification Produced___________ 



Exhibit A 

Legal Description of the Bridge 

 

BAHIA MAR shall provide the CITY with the legal description of the Bridge, which legal shall 

be subject to the written approval of the CITY, which approval of the CITY will not be 

unreasonably withheld or delayed.  Such legal description is intended to be in the area of the 

existing pedestrian bridge extending from the west side of A1A, across A1A, across the CITY’s 

property on the east side of A1A, to its terminus in the sand of Fort Lauderdale Beach, Florida due 

east from the eastern terminus of the walkway on the Premises. 

Upon the CITY’S approval of such exhibit, the same shall be deemed attached to this Agreement 

as Exhibit “A”. 



Exhibit B 

State of Florida Department of Transportation 

MMOA Agreement  
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DISTRICT FOUR 

MAINTENANCE MEMORANDUM OF AGREEMENT 

THIS AGREEMENT, made and entered into this _______ day of _______, 2020, by and 

between the STATE OF FLORIDA DEPARTMENT OF TRANSPORTATION, a component 

AGENCY of the State of Florida, hereinafter called the DEPARTMENT, and City of Fort 

Lauderdale, a municipal corporation existing under the Laws of Florida, hereinafter called the 

AGENCY. 

WITNESSETH: 

WHEREAS, the DEPARTMENT has jurisdiction over State Road A1A (South of 

Seabreeze Blvd. merge), Section 86180 at (M.P.) 2.527 and which is described in “EXHIBIT A” 

(Project Location, Description and Location Map); and 

WHEREAS, the AGENCY seeks to reconstruct and repair the Bahia Mar Pedestrian 

Bridge, hereinafter called “IMPROVEMENTS” as specified in the PLANS as described in 

EXHIBIT B and have maintained by the AGENCY certain highway and pedestrian 

IMPROVEMENTS; and 

WHEREAS, as part of the continual updating of the State of Florida Highway System, the 

DEPARTMENT, for the purpose of safety, protection of the investment and other reasons, has 

constructed and does maintain State Road A1A (South of Seabreeze Blvd. merge), Section 86180 

at (M.P.) 2.527 (within the limits of the AGENCY); and 

WHEREAS, it is the intent of the AGENCY and the DEPARTMENT that the AGENCY 

shall maintain certain elements reconstructed and repaired under Permit No.:  2020-C-491-00002, 

within the DEPARTMENT right of way of State Road A1A (South of Seabreeze Blvd. merge), 

Section 86180 at (M.P.) 2.527, as detailed within EXHIBIT A (Project Location, Description and 

Location Map); and 

WHEREAS, the Project involves the scope of work as described within EXHIBIT A 

(Project Location, Description and Location Map), EXHIBIT B (Plans), EXHIBIT C 

(Maintenance Plan Requirements) and EXHIBIT D (Maintenance Elements) which will benefit 

the AGENCY; and 

WHEREAS, under Permit 2020-C-491-00002, it is the intent of the AGENCY and the 

DEPARTMENT that the AGENCY shall maintain the above referenced IMPROVEMENTS 

and shall secure such obligations with a “Cash Deposit” of forty eight thousand, six hundred thirty 

one dollars, and thirty-five cents ($48,631.35) to be held in perpetuity, which shall be in the form 

of a cashier’s check; and 

WHEREAS, the parties hereto mutually recognize the need for entering into an Agreement 

designation and setting forth the responsibilities of each party; and 
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WHEREAS, the AGENCY by Resolution No. __________ dated __________, 20__, 

attached hereto and by this reference made a part hereof, desires to enter into this AGREEMENT 

and authorizes its officers to do so; 

NOW THEREFORE, for and in consideration of the mutual benefits to flow each to the 

other, the parties covenant and agree as follows: 

1. The recitals set forth above are true and correct and are deemed incorporated herein. 

2. INSTALLATION OF FACILITIES 

A. The DEPARTMENT has issued Permit Number 2020-C-491-00002 to the 

AGENCY to install the IMPROVEMENTS along State Road A1A (South of 

Seabreeze Blvd. merge), Section 86180 at (M.P.) 2.527, as detailed within 

EXHIBIT A (Project Location, Description and Location Map) and EXHIBIT B 

(Plans) which will benefit the AGENCY.  The AGENCY has agreed to install the 

IMPROVEMENTS. 

1. All activities including IMPROVEMENTS installation and future 

maintenance operations performed on State highway right of way, must be 

in conformity with the most current edition of the Manual on Uniform 

Traffic Control (MUTCD) and FDOT Traffic Control through Work Zones. 

2. The most current edition of FDOT Standard Plans (Sight Distance at 

Intersections) must be adhered to. 

3. Lateral Offsets as specified in the FDOT Plans Preparation Manual, Volume 

1, Chapters 2 and 4 must be adhered to. 

4. IMPROVEMENTS shall not obstruct roadside signs or permitted outdoor 

advertising signs, (see Florida Administrative Code [F.A.C.] Rule Chapter 

14-10.). 

5. The AGENCY shall provide the local FDOT Operation Center located at 

Broward Operations, 5548 NW 9th Avenue, Fort Lauderdale, Fl. 33309 

(954) 776-4300, a twenty-four (24) hour telephone number and the name of 

a responsible person that the DEPARTMENT may contact.  The 

AGENCY shall notify the local maintenance office forty-eight (48) hours 

prior to the start of the IMPROVEMENTS. 

6. If there is a need to restrict the normal flow of traffic, it shall be done on 

non-holiday, weekday off-peak hours (9 AM to 3 PM), and the party 

performing such work shall give notice to the local law enforcement 

AGENCY within whose jurisdiction such road is located prior to 
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commencing work on the IMPROVEMENTS.  The DEPARTMENT’S 

Operation Center Public Information Officer (see telephone number in sub-

Paragraph (5) shall also be notified. 

7. The AGENCY shall be responsible to clear all utilities within the 

IMPROVEMENT limits before construction commences. 

3. MAINTENANCE OF FACILITIES 

A. The AGENCY agrees to maintain certain IMPROVEMENTS to be installed 

under Permit Number 2020-C-491-00002.  Maintenance by the AGENCY will 

include repair, restoration, and general maintenance of all said architectural 

elements as described in EXHIBIT A (Project Location, Description and Location 

Map) within the limits of construction within the DEPARTMENT’S Right-of-

Way.  Maintenance shall be as indicated below and in accordance with 

EXHIBIT C (Maintenance Requirements) and EXHIBIT D (Maintenance 

Elements). 

1. The AGENCY shall be solely responsible for any damages to surrounding 

property, real estate, vehicles, pedestrians, or other assets occurring as a 

result of maintenance operations and shall repair such damage to the 

satisfaction of the DEPARTMENT at no expense to the DEPARTMENT. 

2. The AGENCY agrees to maintain, at its sole cost and expense, the 

IMPROVEMENTS set forth in EXHIBIT A in compliance with any and 

all applicable laws which shall include, but not be limited to, laws and 

regulations relating to ADA, as currently enacted or may be amended from 

time to time. 

3. The AGENCY shall maintain the façade and aesthetics of the 

IMPROVEMENTS and shall be kept clean and free from trash and debris.  

The IMPROVEMENTS shall be kept free of graffiti.  Graffiti shall be 

removed in a timely manner.  The IMPROVEMENTS shall be free of pest 

such as stinging insects, rodents, vermin, including removal of nests as 

needed. 

B. The AGENCY shall maintain the IMPROVEMENTS within the FDOT Right-of-

way as listed below: 

1. Keep bridge walking surface free of sand and debris, daily. 

2. Touch-up painted surfaces, weekly. 
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3. Pressure wash bridge walking surface; maintain or repair as necessary, 

quarterly. 

4. Flush bridge drains, quarterly. 

5. Check deck joints for leakage and replace seals where needed, as needed. 

6. Visually inspect entire bridge including protective fencing for signs of rust 

and corrosion, as well as concrete spalling; maintain or repair as necessary, 

quarterly. 

7. Structural inspection of bridge by a Professional Engineer (PE); take 

appropriate actions as necessary.  Bi-annually for first six (6) years, then 

annually thereafter unless PE recommends otherwise (more or less 

frequently). 

C. Upon receipt of any FDOT inspection report, take appropriate actions as necessary.  

The AGENCY shall be responsible for maintenance of the Project in accordance 

with the following Federally and State accepted standards (current editions at the 

time of execution of this AGREEMENT and any amendments hereafter) and all 

costs related thereto:  (a) FDOT Plans Preparation Manual (PPM), (b) Florida Green 

Book, (c) Standard Specifications for Roadway and Bridge Construction, as 

amended, (d) FDOT Design Standards and (e) Manual on Uniform Traffic Control 

Devices (MUTCD) and (f) other provisional documents referenced herein. 

D. If it becomes necessary to provide utilities (water/electricity) to these 

IMPROVEMENTS, all costs associated with the utilities, accent lighting and/or 

irrigation systems including, but not limited to the impact and connection fees, and 

the on-going cost of utility usage for water and electrical, are the maintaining 

AGENCY’S responsibility. 

E. The AGENCY shall be directly responsible for impact and connection AND The 

AGENCY shall become responsible for the above named ongoing utility costs. 

F. The above named functions, to be performed by the AGENCY and may be subject 

to periodic inspections by the DEPARTMENT, at the discretion of the 

DEPARTMENT.  Such inspection findings will be shared with the AGENCY and 

shall be the basis of all decisions regarding, reworking or AGREEMENT 

termination.  The AGENCY shall not change or deviate from said plans without 

written approval of the DEPARTMENT. 

G. Any work impacting traffic flow on SR-A1A or adjacent roadways or ramps must 

be coordinated with the DEPARTMENT.  Lane closures must be submitted for 
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approval in accordance with DEPARTMENT procedures and policies and will 

meet the goals established in the DEPARTMENT’S Open Roads Policy. 

4. NOTICE OF MAINTENANCE DEFICIENCIES 

Subject to the provisions of Section 4.F., if, at any time while the terms of this 

AGREEMENT are in effect, it shall come to the attention of the DEPARTMENT that 

the AGENCY’s responsibility as established in this AGREEMENT or any part thereof is 

not being properly accomplished pursuant to the terms of this AGREEMENT, the 

DEPARTMENT may issue a written notice, that a deficiency or deficiencies exist(s), by 

sending a certified letter to the AGENCY, in care of the City of Fort Lauderdale, to place 

the AGENCY on notice regarding its maintenance deficiencies or other default in its 

obligations under this AGREEMENT.  Thereafter, the AGENCY shall have a period of 

sixty (60) days within which to correct the citied deficiencies or defaults; provided, 

however, if the AGENCY commences to cure within such sixty (60) days and proceeding 

with diligence as determined by the DEPARTMENT to complete such cure breach, then 

the cure period shall be extended for a reasonable period of time in order to correct such 

breach.  If said deficiencies or defaults are not corrected within such time period, the 

DEPARTMENT may, at its option, proceed under one or more or a combination of the 

following items: 

A. The DEPARTMENT may repair any item or a number of items.  Corrective 

actions will be performed with the DEPARTMENT and/or its independent 

contractor’s materials, equipment and personnel.  The actual cost for such work 

will be charged to the AGENCY. 

B. The DEPARTMENT may remove or replace any item or number of items with the 

standard DEPARTMENT item.  Corrective actions will be performed with the 

DEPARTMENT and/or its independent contractor’s materials, equipment and 

personnel.  The actual cost for such work will be charged to the AGENCY. 

C. The DEPARTMENT may demolish the incomplete installation, or part thereof, 

with DEPARTMENT or Contractor’s personnel and invoice the AGENCY for the 

cost of such work.  The actual cost for such work will be charged to the AGENCY. 

D. The DEPARTMENT may maintain the IMPROVEMENTS or a part thereof, 

with DEPARTMENT or its’ Contractor’s personnel and invoice the AGENCY for 

expenses incurred. 

E. The DEPARTMENT may terminate the AGREEMENT in accordance Section 

12 sub A of this AGREEMENT, and remove, by DEPARTMENT or private 

contractor’s personnel, all of the IMPROVEMENTS installed under this 
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Agreement or any preceding Agreements and invoice the AGENCY the reasonable 

cost of such removal if the AGENCY does not cure such breach within the cure 

period referred to above. 

F. In the case of an emergency requiring immediate response, the DEPARTMENT 

will endeavor to promptly notify the AGENCY.  If, however, the AGENCY is not 

able to be notified or cannot respond to the emergency in a timely manner in light 

of the emergency, then the DEPARTMENT may perform the emergency 

maintenance work and the AGENCY shall pay all costs thereof within thirty (30) 

days of receipt of the invoice. 

G. If there is no standard equivalent item, the DEPARTMENT may remove the item 

in its entirety and restore the area to a condition acceptable to the DEPARTMENT.  

Corrective actions will be performed with the DEPARTMENT and/or its 

independent contractor’s materials, equipment and personnel.  The actual cost for 

such work will be charged to the AGENCY. 

H. At the discretion of the DEPARTMENT, the DEPARTMENT may terminate the 

AGREEMENT in accordance with Section 12 sub A of the AGREEMENT and 

remove within the limits of the DEPARTMENT’S Right-of-Way, by the 

DEPARTMENT or its Contractor’s personnel, all of the IMPROVEMENTS 

installed under this AGREEMENT and charge the AGENCY the reasonable cost 

of such removal. 

I. If at any time Maintenance is not being performed, or should the structure be 

deemed unsafe by the DEPARTMENT, the DEPARTMENT may close the 

pedestrian bridge within the SR A1A Right-of-way. 

5. RIGHT OF ENTRY: 

This AGREEMENT shall constitute a right-of-entry on the AGENCY’s subject property 

for the above stated purposes or to perform any function as provided for in this 

AGREEMENT.  From the Effective Date of this AGREEMENT the DEPARTMENT, 

including its agents and assigns, shall have the right to enter the AGENCY’s Property for 

the following purposes:  (1) observing and inspecting the IMPROVEMENTS; (2) 

removing the IMPROVEMENTS and (3) otherwise performing activities relating to this 

AGREEMENT. 
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6. INSPECTION: 

The AGENCY at its own expense and by permit (Construction Agreement) shall install 

the IMPROVEMENTS described in EXHIBIT B (Plans).  Before final acceptance of the 

IMPROVEMENTS, the DEPARTMENT shall inspect the IMPROVEMENTS.  The 

DEPARTMENT may approve the IMPROVEMENTS provided they comply with the 

Construction Agreement. 

7. CASH DEPOSIT: 

Throughout the term of this AGREEMENT, the AGENCY shall maintain a CASH 

DEPOSIT of forty eight thousand, six hundred thirty one dollars, and thirty-five cents 

($48,631.35) to secure any obligations of the AGENCY under this agreement, including, 

but not limited to, costs of construction, operation maintenance, repair, relocation, 

adjustment, or removal of the improvement.  Interest earnings on the Cash Deposit shall 

accrue to the DEPARTMENT.  In the event that AGENCY fails to comply with the terms 

and conditions of this AGREEMENT, the DEPARTMENT may recover such sums from 

the AGENCY as are necessary in order to cure the breach, by applying the Cash Deposit.  

The Cash Deposit shall be held in perpetuity and will not be released until 

IMPROVEMENTS are removed and the area is restored to a condition acceptable to the 

DEPARTMENT.  At any time if the Cash Deposit is depleted, the AGENCY shall be 

required to replenish the Cash Deposit in accordance with the estimate that is reasonable 

as of the date of the Cash Deposit replenishment to be held in perpetuity. 

8. REVIEW OF IMPROVEMENTS RELATED TO CASH DEPOSIT: 

This AGREEMENT to maintain the IMPROVEMENTS shall be reviewable every ten 

years from the date of the permit (Construction Agreement).  The terms and conditions of 

the permit (Construction Agreement), this AGREEMENT and the amount of the Cash 

Deposit shall be the subject of such review with an examination of whether modifications 

are required to meet changing conditions.  Subjects of such review will include, but not be 

limited to, insurance coverage and security for the operation; maintenance of the 

IMPROVEMENTS; and environmental considerations.  Any such modifications shall be 

within the sole discretion of the DEPARTMENT and shall be incorporated within a 

revised permit issued by the DEPARTMENT.  This agreement in no way limits the 

DEPARTMENT’S rights under the permit (Construction Agreement) including, but not 

limited to, the right to revoke the permit (Construction Agreement). 

9. EMINENT DOMAIN: 

A. The construction of the IMPROVEMENT does not create or vest any property 

rights in the AGENCY, successor or assigns.  The AGENCY acknowledges and 

agrees that its relationship with the DEPARTMENT is one of permitor and 

permitee and no other relationship either express or implied shall be deemed to 
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apply to the parties under this AGREEMENT or the Construction Agreement to 

be entered into.  Revocation of the permit (Construction Agreement) for any cause 

shall not be deemed a taking under eminent domain or other law so as to entitle the 

AGENCY to compensation for any interest suffered or lost as a result of the permit 

or this AGREEMENT, including any other facts or circumstances arising out of 

or in connection with the agreement or the permit herein referenced. 

B. AGENCY hereby waives and relinquishes any legal rights and monetary claims, if 

any, which it might claim for compensation or damages of any sort, including 

special damages, severance damages removal costs or loss of business profits, 

resulting from the AGENCY’S loss of use of the permitted IMPROVEMENTS 

as provided in this AGREEMENT.  AGENCY also hereby waives and 

relinquishes any legal rights and monetary claims, if any, which it might have for 

full compensation or damages of any sort as set out above, as a result of 

AGENCY’s loss of use of the IMPROVEMENTS (on the DEPARTMENT right-

of-way or adjacent property to the extent necessary to safely remove the 

IMPROVEMENTS) or removal of the IMPROVEMENTS as the result of the 

termination of such rights as set forth in this AGREEMENT.  This waiver and 

relinquishment applies whether or not this AGREEMENT and the referenced 

permit (Construction Agreement) are still in existence on the date of the termination 

of this AGREEMENT as provided by its terms.  It is the intent of the parties that 

neither AGENCY or its tenants is waiving any rights under law as to the 

condemnation of their respective property located outside the A1A right of way, 

but no claim shall be made for a condemnation award for damages due to the 

termination of the right to use the IMPROVEMENTS or removal of the 

IMPROVEMENTS as set forth in this AGREEMENT. 

C. The DEPARTMENT shall have the right to enter upon the AGENCY’s property 

to perform any functions as provided for in this AGREEMENT.  It is expressly 

stipulated that this AGREEMENT is a license for permissive use only and that the 

placing of facilities upon public property pursuant to this AGREEMENT shall not 

operate to create or vest any property right in said AGENCY.  It is covenanted and 

agreed by and between the parties that this AGREEMENT shall form a part of the 

permit issued by the DEPARTMENT to the AGENCY, and the permit 

(Construction Agreement) shall form a part of this AGREEMENT. 

10. INDEMNIFICATION: 

The AGENCY shall have any Contractor or Lessee of the adjacent property indemnify the 

DEPARTMENT from any and all claims, suits, liabilities, loss or damage the 

DEPARTMENT may suffer as a result of improvements, construction, maintenance and 

operations. 
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11. FUTURE DEPARTMENT IMPROVEMENTS 

It is understood between the parties hereto that the IMPROVEMENTS covered by this 

AGREEMENT may be removed, relocated or adjusted at any time in the future as 

determined to be necessary by the DEPARTMENT in order that the adjacent state road 

be widened, altered or otherwise changed to meet with future criteria or planning of the 

DEPARTMENT.  The AGENCY shall be given one hundred eighty (180) calendar days’ 

notice to remove, relocate or adjust said IMPROVEMENTS after which time the 

DEPARTMENT may remove same.  All permits, fees, and any mitigation associated with 

the removal, relocation or adjustments of these IMPROVEMENTS are the maintaining 

AGENCY’s responsibility.  Additionally, the DEPARTMENT may, if it determines it 

necessary, require the AGENCY to cause the removal of the subject improvement if the 

AGENCY fails to complete construction, maintain, operate or repair the structure in 

accordance with the terms of this AGREEMENT or the Permit (Construction Agreement) 

related hereto 

12. AGREEMENT TERMINATION 

A. This AGREEMENT may be terminated under any one (1) of the following 

conditions: 

1. If there is a default not cured within the cure period set forth in Section 4, 

then the DEPARTMENT may terminate this AGREEMENT, if the 

AGENCY fails to perform its duties under this AGREEMENT after ten 

(10) days’ after written notice thereof.  Thereafter, the AGENCY shall 

reimburse the DEPARTMENT for any expenditures for the installation of 

said IMPROVEMENTS and the cost to remove and or replace said 

improvement with the standard improvement or remove in its entirety. 

2. By the DEPARTMENT, for refusal by the AGENCY to allow public 

access to all documents, papers, letters, or other material subject to the 

provisions of Chapter 119, Florida Statutes, and made or received by the 

AGENCY in conjunction with this AGREEMENT. 

3. By the DEPARTMENT with a six (6) month written notice. 

13. AGREEMENT TERM 

The term of this AGREEMENT commences upon execution by all parties.  The term of 

this AGREEMENT shall remain in effect until removal of IMPROVEMENTS. 
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14. LIABILITY AND INSURANCE REQUIREMENTS 

A. With respect to any of the AGENCY’S agents, consultants, sub-consultants, 

contractors, and/or sub-contractors, such party in any contract for the 

IMPROVEMENTS shall agree to indemnify, defend, save and hold harmless the 

DEPARTMENT from all claims, demands, liabilities, and suits of any nature 

arising out of, because of or due to any intentional and/or negligent act or 

occurrence, omission or commission of such agents, consultants, sub consultants, 

contractors and/or subcontractors.  The AGENCY shall provide to the 

DEPARTMENT written evidence of the foregoing upon the request of the 

DEPARTMENT.  It is specifically understood and agreed that this indemnification 

clause does not cover or indemnify the DEPARTMENT for its own negligence. 

B. In the event that AGENCY contracts with a third party to provide the services set 

forth herein, any contract with such third party shall include the following 

provisions: 

1. AGENCY’S contractor shall at all times during the term of this 

AGREEMENT keep and maintain in full force and effect, at contractor’s 

sole cost and expense, Comprehensive General Liability with minimum 

limits of $1,000,000.00 per occurrence combined single limit for Bodily 

Injury Liability and Property Damage Liability and Worker’s 

Compensation insurance with minimum limits of $500,000.00 per Liability.  

Coverage must be afforded on a form no more restrictive that the latest 

edition of the Comprehensive General Liability and Worker’s 

Compensation policy without restrictive endorsements, as filed by the 

Insurance Services Office and shall name the DEPARTMENT as an 

additional insured. 

2. AGENCY’S contractor shall furnish AGENCY with Certificates of 

Insurance of Endorsements evidencing the insurance coverages specified 

herein prior to the beginning performance of work under this 

AGREEMENT. 

3. Coverage is not to cease and is to remain in full force and effect (subject to 

cancellation notice) until all performance required of AGENCY’S 

contractor is completed.  All policies must be endorsed to provide the 

DEPARTMENT with at least thirty (30) days’ notice of cancellation and 

or/or restriction.  If any of the insurance coverages will expire prior to the 

completion of work, copies of renewal policies shall be furnished at least 

(30) days prior to the date of expiration. 

4. Nothing contained herein or in any instruments executed pursuant to this 

AGREEMENT shall be construed as a waiver or attempted waiver of any 



SECTION NO.:   86180 

PERMIT NO.:   2020-C-491-00002 

COUNTY:   BROWARD 

S.R. No.:   A1A 

AGREEMENT NO.:  20200414-1 

11 of 27 

 
44299078.8 

37958.0019 

immunity from, or limitation of, liability the DEPARTMENT or 

AGENCY has under the 

Doctrine of Sovereign Immunity as it presently exists in the Florida 

Constitution and Section 768.28 Florida Statutes.  Nothing in this 

AGREEMENT shall be construed as consent by the DEPARTMENT or 

AGENCY to be sued by third parties in any matter whether arising out of 

this AGREEMENT or anything else whatsoever. 

15. E-VERIFY REQUIREMENTS  

The AGENCY shall: 

A. Utilize the U.S. Department of Homeland Security’s E-Verify system to verify the 

employment eligibility of all new employees hired by the AGENCY during the 

term of the contract; and 

B. Expressly require any contractors performing work or providing services pursuant 

to the state contract to likewise utilize the U.S. Department of Homeland Security’s 

E-Verify system to verify the employment eligibility of all new employees hired by 

the subcontractor during the contract term. 

16. ENTIRE AGREEMENT 

This writing embodies the entire AGREEMENT and understanding between the parties 

hereto and there are no other Agreements and understanding, oral or written, with reference 

to the subject matter hereof that are not merged herein and superseded hereby except the 

Construction Agreement, Permit No.:  2020-C-491-00002. 

17. FISCAL PROVISION 

The DEPARTMENT, during any fiscal year, shall not expend money, incur any liability, 

or enter into any contract which, by its terms, involves the expenditure of money in excess 

of the amounts budgeted as available for expenditure during such fiscal year.  Any contract, 

verbal or written, made in violation of this subsection is null and void, and no money may 

be paid on such contract.  The DEPARTMENT shall require a statement from the 

Comptroller of the DEPARTMENT that funds are available prior to entering into any such 

contract or other binding commitment of funds.  Nothing herein contained shall prevent 

the making of contracts for periods exceeding one (1) year, but any contract so made shall 

be executory only for the value of the services to be rendered or agreed to be paid for in 

succeeding fiscal years; and this paragraph shall be incorporated verbatim in all contracts 

of the DEPARTMENT which are for an amount in excess of TWENTY FIVE 

THOUSAND DOLLARS ($25,000.00) and which have a term for a period of more than 

one year. 
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18. DISPUTES 

The DEPARTMENT’S District Secretary shall decide all questions, difficulties and 

disputes of any nature whatsoever that may arise under or by reason of this 

AGREEMENT, the prosecution or fulfillment of the service hereunder and the character, 

quality, amount and value thereof.  Should the AGENCY disagree with the 

DEPARTMENT’S District Secretary’s decision, the AGENCY may pursue any and all 

legal and equitable remedies available under this AGREEMENT. 

19. ASSIGNMENT 

This AGREEMENT may not be assigned or transferred by the AGENCY in whole or part 

without the consent of the DEPARTMENT.  Although this AGREEMENT is between 

the DEPARTMENT and the AGENCY the DEPARTMENT consents to the AGENCY 

having third parties perform its obligations under this AGREEMENT. 

20. LAWS GOVERNING 

This AGREEMENT shall be governed by and construed in accordance with the laws of 

the State of Florida.  In the event of a conflict between any portion of the contract and 

Florida law, the laws of Florida shall prevail.  Venue with respect to judicial proceedings 

arising out of this AGREEMENT shall be in Broward County, Florida. 

21. NOTICES 

Any and all notices given or required under this AGREEMENT shall be in writing and 

either personally delivered with receipt acknowledgement or sent by certified mail, return 

receipt requested.  All notices shall be sent to the following addresses. 

If to the DEPARTMENT: 

State of Florida Department of Transportation 

3400 West Commercial Blvd 

Ft. Lauderdale, FL 33309-3421 

District Maintenance Engineer 

If to the AGENCY: 

City of Fort Lauderdale  

100 N Andrews Avenue  

Fort Lauderdale, FL 33301  

Title:  City Manager 
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22. LIST OF EXHIBITS 

EXHIBIT A:  Project Location, Description and Location Map 

EXHIBIT B:  Plans 

EXHIBIT C:  Maintenance Plan Requirements 

EXHIBIT D:  Maintenance Elements 
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IN WITNESS OF THE FOREGOING, the parties have set their hands and seals the day and 

year first above written. 

AGENCY 

CITY OF FORT LAUDERDALE, a municipal Corporation of the State of Florida 

By:  _______________________________________Date:  ___________ 

Christopher J. Lagerbloom, City Manager 

ATTEST: 

Date:  __________ 

Jeffrey A. Modarelli, City Clerk 

Approved as to form: 

  

Alain Boileau, City Attorney 

By:  _______________________________________Date:  ___________ 
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IN WITNESS OF THE FOREGOING, the parties have set their hands and seals the day and 

year first above written. 

DEPARTMENT: 

ATTEST: STATE OF FLORIDA 

 DEPARTMENT OF TRANSPORTATION 

  

  

 Sign:    

Executive Secretary  Paul A. Lampley, P.E., Director of 

Operations (SEAL)  

  

 Print Name:    

  

 Date:    

  

  

 Approval as to Form: 

  

  

 Sign:    

 Dawn Raduano, District General Counsel 

  

  

 Print Name:    

  

 Date:    
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EXHIBIT A 

PROJECT LOCATION, DESCRIPTION AND LOCATION MAP  

Location: 

The IMPROVEMENTS associated with this AGREEMENT are located within the City of Fort 

Lauderdale, in Broward County, Florida along State Road A1A (South of Seabreeze Blvd. 

merge), Section 86180 at (M.P.) 2.527. 

Project Aerial 
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EXHIBIT B 

PLANS (ATTACHED)  

Plans prepared by Marcus O. Unterweger, MUE Engineers, Inc., dated January 10, 2020 as 

approved by the DEPARTMENT. 

Sheets Included: 

PDF NO. SHEET NO. SHEET DESCRIPTION 

15 S-0 STRUCTURAL NOTES 

16 S-1 TYPICAL DETAILS 

17 S-2 WALKWAY DEMOLITION PLAN 

18 S-2.01 WALKWAY REPAIR PLAN 

19 S-3 SECTIONS AND DETAILS 

20 S-3.01 SECTIONS AND DETAILS 

21 S-4 SCHEDULES 

22 S-5 3D VIEW 

[This portion of the page is left blank intentionally]



 

18 of 27 

 
44299078.8 
37958.0019 



 

19 of 27 

 
44299078.8 
37958.0019 



 

20 of 27 

 
44299078.8 
37958.0019 



 

21 of 27 

 
44299078.8 
37958.0019 



 

22 of 27 

 
44299078.8 
37958.0019 



 

23 of 27 

 
44299078.8 
37958.0019 



 

24 of 27 

 
44299078.8 
37958.0019 



 

25 of 27 

 
44299078.8 
37958.0019 



SECTION NO.:   86180 

PERMIT NO.:   2020-C-491-00002 

COUNTY:   BROWARD 

S.R. No.:   A1A 

AGREEMENT NO.:  20200414-1 

26 of 27 

 
44299078.8 

37958.0019 

EXHIBIT C 

MAINTENANCE PLAN REQUIREMENTS 

The AGENCY shall submit to the DEPARTMENT a maintenance plan detailing the means and 

methods for accomplishing repairs to the bridge deck replacement and bridge restoration in 

accordance with all DEPARTMENT Standards, Procedures and Specifications.  This plan must 

be submitted and approved by the DEPARTMENT prior to commencing any maintenance or 

repair activities.  The plan should at minimum detail how the AGENCY will address the 

following: 

1. Providing for continuous traffic control and necessary traffic control devices as 

required for the safe movement of traffic of vehicular and pedestrian traffic past the 

location of the structure being repaired for the duration of the repair in accordance 

with DEPARTMENT Standards, Procedures and Specifications. 

2. Protection of adjacent surrounding property, real estate, vehicles, pedestrians, 

attachments to the light poles, or other assets during the preparation and recoating 

of surfaces. 

3. Containment of debris or materials used in or resulting from the repair. 

After the maintenance plan is approved, the AGENCY shall submit a work plan to the 

DEPARTMENT for approval prior to each repair to be performed detailing: 

1. The proposed date of the repair 

2. The location of the repair 

3. The nature of the repair 

4. The materials to be used for the repair 

5. The methods to be used for the repair
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EXHIBIT D 

MAINTENANCE ELEMENTS 

The AGENCY shall maintain certain elements within the FDOT Right-of-way as listed below: 

1. Keep bridge walking surface free of sand and debris, daily. 

2. Touch-up painted surfaces, weekly. 

3. Pressure wash bridge walking surface; maintain or repair as necessary, quarterly. 

4. Flush bridge drains, quarterly. 

5. Check deck joints for leakage and replace seals where needed, as needed. 

6. Visually inspect entire bridge including protective fencing for signs of rust and 

corrosion, as well as concrete spalling; maintain or repair as necessary, quarterly. 

7. Structural inspection of bridge by a Professional Engineer; take appropriate actions 

as necessary.  Bi-annually for first six (6) years, then annually thereafter unless PE 

recommends otherwise (more or less frequently). 

It will be the responsibility of the AGENCY to maintain the features described in this agreement. 

 



Exhibit C 

 

Easement 

 

The Easement shall be prepared by BAHIA MAR and shall be subject to the CITY’s written 

approval which shall not be unreasonably withheld or delayed. 

 

Upon the CITY’S approval of such exhibit, the same shall be deemed attached to this Agreement 

as Exhibit “A”. 
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