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This Agreement made and entered into this ________ day of __________________, 

2018 between the CITY OF FORT LAUDERDALE, FLORIDA, a municipal corporation of the 
State of Florida, its successors and assigns, hereinafter referred to as “CITY” and HENSEL 
PHELPS CONSTRUCTION, a Delaware General Partnership authorized to transact business in 
the State of Florida, its successors and assigns, hereinafter referred to as “DESIGN/BUILD 
FIRM.” 

 
 

 WITNESSETH, in consideration of the mutual terms and conditions, promises, covenants 
and payments hereinafter set forth, CITY and DESIGN/BUILD FIRM agree as follows: 
 
 

UARTICLE 1 – DEFINITIONS AND IDENTIFICATIONS 
 

For the purposes of this Agreement and the various covenants, conditions, terms and provisions 
which follow, the definitions set forth below are assumed to be true and correct and are agreed 
upon by the parties. 
 
UAgreement U- This document, inclusive and including all exhibits and documents that are 
expressly incorporated by reference. 
 
UApplicable Laws - U All federal, state, county, and local statutes, codes, laws, rules, regulations, 
ordinances, orders and standards applicable to the Project and any other such law hereafter 
enacted, and any rules adopted pursuant thereto, as all such laws may be amended from time to 
time to perform the Work. 
 
UChange OrderU - A written document ordering a change in the Guaranteed Maximum Price or 
Contract Time or a material change in the Work. 
 
UCITYU - The CITY (or CITY) shall mean the City of Fort Lauderdale, a Florida municipal 
corporation, having its principal offices at 100 North Andrews Avenue, Fort Lauderdale, Florida 
33301, which is a party hereto and/or for which this Contract is to be performed.  In all respects 
hereunder, CITY’s performance is pursuant to CITY’s position as the owner of a construction 
project.  In the event CITY exercises its regulatory authority as a governmental body, the 
exercise of such regulatory authority and the enforcement of any rules, regulations, laws and 
ordinances shall be deemed to have occurred pursuant to the CITY’s regulatory authority as a 
governmental body and shall not be attributable in any manner to CITY as a party to this 
Contract. 
 
UCity CommissionU - City Commission shall mean the governing and legislative body of the 
CITY. 
 
UCity ManagerU - City Manager shall mean the Chief Administrative Officer of the CITY. 
 
UConstruction Documents PhaseU - The phase in which DESIGN/BUILD FIRM will consult 
with Project Manager and prepare the Construction Documents for the Project, based upon the 
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Design Criteria Package (DCP), for review and approval of the CITY (including, without 
limitation, any and all applicable CITY departments) and any applicable regulatory agencies. 
 
UConstruction Manager - U The Construction Manager is the authorized individual or firm which 
is the representative of the DESIGN/BUILD FIRM, who/which will administer/manage the 
construction effort on behalf of the DESIGN/BUILD FIRM. 
 
UContractorU – The person, firm, company, or corporation with whom the DESGIN/BUILD 
FIRM has entered into the agreement, including but not limited to its employees, agents, 
representatives, contractors, subcontractors, their subcontractors and their other successors and 
assigns. 
 
UConstruction PhaseU - The phase which constitutes DESIGN/BUILD FIRM’s administration of 
the construction of the Project and all activities necessary for the completion of the Project. 
 
UContingency Use MatrixU - The Contingency Use Matrix attached as Exhibit 4 to this agreement 
shall represent the agreed upon negotiations between the City and DESIGN/BUILD FIRM 
related to how and when each contingency will be utilized to address issues as they arise of the 
project.      
 
UContract DocumentsU - This Agreement, as approved by the Mayor and City Commission and 
its exhibits, attachments and forms, any addenda, performance bond and payment bond, plans 
and specifications (as approved and permitted) as prepared by the DESIGN/BUILD FIRM in 
accordance with the DCP, Notice of Award, Notice(s) to Proceed, and any and all agreed upon 
contract and/or design modifications, including but not limited to change orders; Project 
schedule; a schedule of values, and any additional documents the submission of which is 
required by this Agreement.  When reference is made in the Contract Documents to publications, 
standards or codes issued by associations or societies, the intent shall be to specify the current or 
adopted edition of such publication or standard including revision and effect on the date of the 
issuance of all applicable permits. 
 
UContract Time - U The time between the Project Initiation Date specified in the Notice to 
Proceed and final completion, including any milestone dates thereof, established in the Contract, 
as may be amended by Change Order. 
 
UContract Price - U The Contract Price is the Cost of Work defined in Article 9.2.2 plus the 
DESIGN/BUILD FIRM fee as defined in Article 9.2.2 not to exceed the Guaranteed Maximum 
Price (GMP) set forth in Article 9.2.  The Contract Price is not subject to increase, except as 
expressly allowed within the Contract Documents. 
 
UDESIGN/BUILD FIRM - UHENSEL PHELPS CONSTRUCTION, its successors and assigns, is 
the DESIGN/BUILD FIRM selected to perform the Work pursuant to this Agreement, and is the 
person, firm or corporation liable for the acceptable performance of, and payment of, all legal 
debts pertaining to the Project.  All references in the Contract Documents to third parties under 
contract or control of DESIGN/BUILD FIRM shall be deemed to be a reference to 
DESIGN/BUILD FIRM.  The DESIGN/BUILD FIRM will be responsible for the provision, 
installation, and performance of all equipment, materials, services and Work.  The 
DESIGN/BUILD FIRM is in no way relieved of the responsibility for the performance of all 
equipment furnished. 

 CAM 18-0856 
Revised EXHIBIT 1 

Page 3 of 120



 
UDesign Criteria Package (DCP) - U DCP shall mean those certain conceptual plans and 
specifications and performance oriented drawings or specifications of the Project, as prepared 
and sealed by the Design Criteria Professional, and in compliance with the requirements of 
Section 287.055, Florida Statutes. 
 
UDesign Criteria Professional - U Design Criteria Professional shall mean the individual or entity 
who/which holds a current certificate as a registered engineer under Chapter 471 to practice 
engineering and who/which is employed by or retained by the CITY to provide professional 
services in compliance with the requirements of Section 287.055, Florida Statues, and in 
connection with the preparation of the DCP who/which shall review and provide 
recommendations regarding the Construction Documents prepared by the DESIGN/BUILD 
FIRM for the Project, and evaluate compliance of Project construction with the DCP. 
 
UField Order or Supplemental Instruction - U A written order for minor changes or 
interpretations of the Contract Documents but which does not involve a change in the 
Guaranteed Maximum Price or Contract Time. 
 
UFinal Completion - U The date certified by the Project Manager that all conditions of the permits 
and regulatory agencies have been met; all construction, including corrective and punch list 
work, has been performed; all administrative requirements of the Contract Documents have been 
completed; and CITY has received from DESIGN/BUILD FIRM all necessary documentation, as 
deemed required by the CITY including, but not limited to, the following: all final releases of 
liens, consent of surety, release of claims by DESIGN/BUILD FIRM, correct as-built drawings, 
a final bill of materials, executed final adjusted Change Orders, final invoice, copies of pertinent 
test results, correspondence, warranties, guarantees, operational manuals, spare parts, service 
contracts and tools. 
 
UGuaranteed Maximum Price (GMP)U-  The mutually agreed upon contract price to be paid to 
the DESIGN/BUILD FIRM, and that the DESIGN/BUILD FIRM guarantees not to exceed, for 
all labor, equipment, and materials to design, permit (as required by the contract documents), 
administer, coordinate, inspect, construct and install the project within the contract time.  The 
dollar amount shall include, but not be limited to all profit, overhead, and administrative costs. 
The guaranteed maximum price is not subject to increase except as expressly allowed.  In the 
event that upon full completion of the design services and work of the project, the actual cost, 
plus the DESIGN/BUILD FIRM’s fee, is less than the guaranteed maximum price, any 
remaining funds shall be distributed as follows:  after final completion, all remaining funds in 
owner contingency and contractor contingency budgets shall be combined into one final 
contingency account.  Design / Builder shall retain from the combined final contingency account 
as additional fee an amount equal to the fee value negotiated in the original contract. Any 
remaining funds in the final combined contingency budget will then be split equally between the 
DESIGN/BUILD FIRM and city. 
 
UHolidays - U Those designated non-work days as established by the City Commission of the City 
of Fort Lauderdale. 
 
UNotice to Proceed - U One or more written notice(s) to DESIGN/BUILD FIRM issued by the 
Contract Administrator authorizing the commencement of specified Work. 
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UCITY –U The City of Fort Lauderdale, Florida. 
 
UPlans and Specifications - U  The official graphic representations of the Project as prepared, 
signed and sealed by Architect/Engineer and which, upon written approval of CITY, shall 
become a part of the Contract Documents. 
 
UProject - U The design/construction project described in the Contract Documents, including the 
Work described in the Design Criteria Package, the Design Build Firm’s Response to RFP, and 
design revisions to the RFP response as shown in Exhibit 1.  
 
UProject Manager - U The employee of the City, or other designated individual who is herein 
referred to as the Project Manager, will assume all duties and responsibilities and will have the 
rights and authorities assigned to the Project Manager in the contract documents in connection 
with completion of the Work in accordance with this Agreement.  The Project Manager, or 
designee, shall be the authorized agent for the City unless otherwise specified. 
 
UPunch List - U  The City’s list of Work yet to be done or be corrected by the DESIGN/BUILD 
FIRM before the final completion date can be determined by the City. 
 
UShop Drawings - U Drawings, diagrams and schedules, and other data specially prepared by the 
DESIGN/BUILD FIRM or its Subcontractors, sub-Subcontractors, manufacturer, supplier or 
distributor to illustrate some portion of the Work. 
 
USub-Consultant - U The person or entity who is a registered architect, professional engineer, 
professional land surveyor, and/or registered landscape architect having a contract with 
Consultant or DESIGN/BUILD FIRM to provide professional services for the design of the 
Project, and who is licensed by the State of Florida to provide said services. 
 
USubcontractor –U Means any person or entity with whom the Construction Manager contracts to 
perform any part of the Work or to supply materials in relation t the Work.  In addition, the term 
Subcontractor shall apply to Subcontractors of any tier and suppliers and materialmen employed 
on or for the Project pursuant to a subcontract or other agreement with a Subcontractor or lower-
tier Subcontractor. 
 
USubstantial Completion - UThe date, as certified by the Contract Administrator and the Project 
Manager that all conditions of the permits and regulatory agencies have been met for the CITY’s 
stated use of the Project, and all construction has been performed therein in accordance with the 
Contract Documents so CITY can beneficially enjoy, use or occupy and can operate it in all 
respects for its intended purpose. 
 
USurety - U The surety company or individual which is bound by the performance bond and 
payment bond with and for DESIGN/BUILD FIRM, who is primarily liable, and which surety 
company or individual is responsible for DESIGN/BUILD FIRM’s acceptable performance of 
the Work under the Contract and for the payment of all debts pertaining thereto in accordance 
with Section 255.05, Florida Statutes. 
 
UWork - U The totality of the obligations, including design, permitting, governmental entitlements, 
site plan approvals and construction and all other services required by the Contract Documents, 
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whether completed or partially completed, including all labor, materials, equipment and services 
provided to or to be provided by DESIGN/BUILD FIRM to fulfill its obligations. 
 
 

ARTICLE 2 – GENERAL PROVISIONS 
 

2.1  DESIGN/BUILD FIRM hereby agrees to furnish all of the labor, materials, equipment, 
Work, services and incidentals necessary to complete the Project, in accordance with the 
Contract Documents, within the Contract Time and for the Guaranteed Maximum Price. 

 
2.2   Relationship of CITY and DESIGN/BUILD FIRM: The DESIGN/BUILD FIRM accepts 

the relationship of trust and confidence established between it and the CITY by this 
Agreement.  The DESIGN/BUILD FIRM warrants and represents to CITY that it will 
furnish its best skill and judgment in performing the Work, and shall always act to further 
the interest of the CITY in the expeditious completion of the Project at the lowest cost to 
the CITY, and in strict accordance with the Contract Documents and prudent and 
customary construction practices. 

 
2.3   By signing this Contract, the DESIGN/BUILD FIRM accepts a fiduciary duty with the 

CITY and warrants and represents to the CITY that the DESIGN/BUILD FIRM: (a) has 
all licenses and certifications required by applicable laws; (b) is experienced in all aspects 
of pre-construction and construction planning for projects similar to the Project; (c) will 
act in the CITY’s highest and best interests in performing the Work; and (d) that no 
employees or affiliates of the DESIGN/BUILD FIRM, including all Sub-consultants, 
Subcontractors, and suppliers, at any tier, have been convicted of a public entity crime, 
fraud, theft, and/or a property damage crime within the preceding thirty-six (36) months 
from the time this Contract is executed, as required pursuant to Section 287.133, Florida 
Statutes. 

 
2.4   Intention of Contract Documents:  It is the intent of the Contract Documents to describe a 

functionally complete Project to be designed and constructed in accordance with the 
Contract Documents.  Any Work, design, construction, other professional services, 
materials or equipment that may reasonably be inferred from the Contract Documents as 
being required to produce the intended result shall be supplied by the DESIGN/BUILD 
FIRM, whether or not specifically called for by the Contract Documents.  When words, 
which have a well-known technical or trade meaning are used to describe Work, such 
words shall be interpreted in accordance with that meaning.  Reference to standard 
specifications, manuals, or codes of any technical society, organization or association, or 
to the laws or regulations of any governmental authority, whether such reference is 
specific or by implication, shall mean the latest standard specification, manual, code or 
laws or regulations in effect at the time of permit issuance.  CITY shall have no duties 
other than those duties and obligations expressly set forth within the Contract 
Documents. 

 
2.5   DESIGN/BUILD FIRM shall plan, record, and update, at least monthly, the design and 

construction schedule of the Project.  The Project Schedule shall indicate the dates for the 
commencement and completion of the various stages of design and construction and shall 
be revised at least monthly and as required by the conditions of the Work.  The Project 
Schedule shall encompass all of the work of all professions and trades necessary for the 
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construction of the Project and shall be sufficiently complete and comprehensive to 
enable progress to be monitored on a weekly basis.  DESIGN/BUILD FIRM shall be 
responsible to have available to it all materials, supplies, and appropriate personnel, 
trades, etc., necessary to complete the Work in accordance with the Project Schedule. 

 
 
 

ARTICLE 3 – PROJECT MANAGER 
 

3.1   The Project Manager is hereby designed by the City as Thomas Green, Senior Project 
Manager, whose address is 914 NW 6P

TH
P Street, Fort Lauderdale, Florida 33311.  The 

Project Manager will assume all duties and responsibilities and will have the rights and 
authority assigned to the Project Manager in the Contract Documents in connection with 
completion of the Work in accordance with this Agreement. 

 
ARTICLE 4 – CONTRACT DOCUMENTS 

 
4.1   The Contract Documents shall be followed as to Work, Materials and dimensions except 

with the Project Manager may authorize, in his/her sole discretion, and in writing, an 
exception. 

 
4.2   Dimensions given in figures are to hold preference over scaled measurements from the 

drawings; however, all discrepancies shall be decided upon by the Consultant, with 
concurrent written notice to Contract Administrator and Project Manager.  
DESIGN/BUILD FIRM shall not proceed when in doubt as to any dimension or 
measurement but shall seek clarification from the Consultant, with concurrent written 
notice to Project Manager. 

 
4.3   DESIGN/BUILD FIRM shall maintain two (2) copies of the Contract Documents, one of 

which shall be preserved and always kept accessible at the site for the Project Manager, 
and/or authorized representatives. 

 
4.4   The Contract Documents shall have the following order of precedence, beginning with 

the most important: 
 

A.  Agreement (Contract) and all exhibits, addenda, and amendments thereto; 
 

B. City’s Solicitation and all addenda; 
 
C. Design Build Firm’s Response to RFP; 
 
D. Change Orders (to the extent permitted under this Agreement); 
 
E. The Specifications, as approved and permitted; 
 
F. The Plans, as approved and permitted; 
 
G. The DCP; and 

 CAM 18-0856 
Revised EXHIBIT 1 

Page 7 of 120



 
H. Critical Plan Method (CPM) Project Schedule and Schedule of Values 
 

 
ARTICLE 5 – SCOPE OF WORK 

 
5.1   DESIGN/BUILD FIRM agrees to complete the Project generally described by the DCP, 

including, drawings and specifications; job site inspection; administration of 
construction, engineering, architecture, landscape architecture, and land surveying 
services, labor, materials, equipment and other services necessary to perform all of the 
Work described in the Contract Documents, to be prepared by the DESIGN/BUILD 
FIRM, including drawings and addenda thereto for the construction of the Project; the 
Project shall be construed in accordance with the requirements and provisions of said 
Contract Documents and for the Guaranteed Maximum Price. 

 
5.2   DESIGN/BUILD FIRM agrees to meet with the Project Manager or his/her respective 

designees at reasonable times and with reasonable notice. 
 
5.3   Prior to the Final Completion of construction services under this Agreement, and as a 

condition precedent to final payment, there shall be established a record set of plans on 
reproducible vellum and a record set of Specifications, both of which shall bear the 
written approvals of the DESIGN/BUILD FIRM and Contract Administrator.  Such 
approval shall be indicated by the written signature of both parties.  In addition, there 
shall be established electronic copies on CD-ROM of the record set plans, non-
compressed, formatted in the latest version of AutoCAD and of the record set of 
Specifications.   

 
5.4   DESIGN/BUILD FIRM herein represents that Construction Manager, at a minimum, will 

provide the following services: 
 

5.4.1   At least five (5) days prior to the commencement of the construction phase of the 
Project, the DESIGN/BUILD FIRM will identify and provide the qualifications of 
a suitably qualified and experienced Construction Manager who will be on site 
full time at the Project. 

 
5.4.2   DESIGN/BUILD FIRM will use reasonable efforts to have the same Construction 

Manager on the Project, full time, to its conclusion, and any new representative 
will first be approved in writing by Contract Administrator before permanent 
assignment.  Approval shall not be unreasonably withheld. 

 
5.4.3   The Construction Manager will conduct weekly meetings with the Contractor and 

its Subcontractors at regular times, as previously agreed upon and approved by 
the Project Manager, and shall issue weekly reports on the progress of the Work 
and the minutes of the previous meeting. 

 
5.4.4   The Construction Manager will administer the Contractor’s Work. 
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5.4.5   The Construction Manager shall coordinate the processing of shop drawings and 
material submittals. 

 
5.4.6   The Construction Manager will endeavor to achieve satisfactory performance by 

Contractor and, if required, will require corrections to Contractor’s Work 
including, but not limited to, maintaining punch lists and observing testing. 

 
5.4.7   The Construction Manager will monitor the cost of the Project, including payment 

applications and the preparation thereof. 
 
5.4.8   The Construction Manager will assist in the preparation of record drawings, and 

shall transmit to the Consultant requests for additional information concerning the 
design.  In addition, the Project Manager shall be copied on these requests for 
monitoring purposes. 

 
5.4.9  The Construction Manager will observe testing and start-up activities of 

machinery and utilities. 
 
5.4.10 The Construction Manager will secure all equipment brochures and warranties 

from the Contractor. 
 
5.4.11  The Construction Manager will coordinate the correction and completion of the 

Work including that required by the punch list. 
 

5.5   DESIGN/BUILD FIRM herein represents that Consultant, at a minimum, will provide the 
following services: 

 
5.5.1   Consultant shall perform all of the architectural and engineering services 

necessary to describe, detail and design the Project in accordance with the 
Contract Documents. 

 
 5.5.2   Consultant shall design the Project so as to comply with Applicable Laws. 
 

5.5.3   Consultant shall prepare the Plans and Specifications, as well as obtain all 
required and necessary reviews and approvals (or take other appropriate action 
upon) for same, and/or other submittals including, but not limited to, shop 
drawings, product data, and samples. 

 
5.5.4   Consultant shall also submit the Plans and Specifications to the Design Criteria 

Professional, with a copy to Project Manager, for his/her review and written 
approval.  Design Criteria Professional shall expeditiously review and approve the 
Plans and Specifications in accordance with the accepted Project Schedule.  
Design Criteria Professional’s approval of the Plans and Specifications shall not 
constitute acceptance of any design work which does not comply with Applicable 
Laws, the DCP, and/or with the terms of this Contract.  Except as provided herein, 
and to the extent limited by, the preceding sentence, the approval of the Plans and 
Specifications by the Design Criteria Professional, shall constitute a 
representation by the Design Criteria Professional that the Project, if constructed 
as required by the Contract Documents, will be sufficient for its purposes.  The 
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Plans and Specifications shall include technical drawings, schedules, diagrams, 
and specifications setting forth in detail the requirements for construction of the 
Project; provide information necessary for the use of Contractor, Subcontractors 
and those in the building trade; and include documents necessary for regulatory 
agencies and other governmental approvals. 

 
5.5.5   Consultant shall prepare construction change directives, if necessary, at no 

additional cost to the CITY, and authorize minor changes in the Work, as 
provided in the Contract Documents. 

 
5.5.6   Consultant shall receive and review for compliance with the Contract Documents 

all written warranties and related documents required hereby to be assembled 
upon Substantial Completion and issue Applications for Payment performed in 
compliance with the requirements of the Contract Documents. 

 
5.6   The approved and permitted Plans and Specifications shall constitute a representation by 

Consultant to CITY that the Project, if construed as required by the Contract Documents, 
will be sufficient for its purposes.  The Plans and Specifications include technical 
drawings, schedules, diagrams, and specifications setting forth in detail the requirements 
for construction of the Project; provide information necessary for the use of Contractor, 
Subcontractors, and those in the building trade; and include documents necessary for 
regulatory agencies and other governmental approvals. 

 
5.7   Project Manager will provide the following services: 
 

5.7.1   The Project Manager shall review Applications for Payment and coordinate the 
processing thereof with the CITY. 

 
5.7.2   The Project Manager shall monitor the schedule(s). 
 
5.7.3   The Project Manager shall track, log and review all required Project related 

documents and subsequently address any and all concerns with DESIGN/BUILD 
FIRM. 

 
5.7.4   The Project Manager shall review and observe the Work and testing thereof for 

conformance and compliance with the requirements of the Contract Documents. 
 
5.7.5   The Project Manager shall attend all required meetings and maintain and 

distribute meeting minutes. 
 
5.7.6   At all times, the Project Manager will act as liaison between the parties to this 

Agreement, and the City’s Project Manager. 
 
 

ARTICLE 6 – CONTRACT TIME AND COMPLETION DATE 
 

6.1   Time is of the essence for the DESIGN/BUILD FIRM’s performance of the Work 
pursuant to this Contract.  The DESIGN/BUILD FIRM agrees to complete the Work in 
accordance with the approved and accepted Project Schedule and to achieve Substantial 
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Completion of the Work, in accordance with this Contract, and within the Contract Time.  
DESIGN/BUILD FIRM acknowledges that failure to achieve Substantial Completion 
will result in substantial damages to the CITY, such as loss of beneficial use and/or 
occupancy of the Project.   

 
6.2   DESIGN/BUILD FIRM shall be instructed to execute the Contract with seven (7) 

calendar days after CITY COMMISSION approval.  DESIGN/BUILD FIRM shall 
immediately commence scheduling activities, permit applications and other 
preconstruction work after the Notice to Proceed. 

 
6.3   The DESIGN/BUILD FIRM shall complete the Construction Documents Phase within 

thirty (30) calendar days of the issuance of the Notice to Proceed. 
 
6.4   The DESIGN/BUILD FIRM shall meet the following milestones: 
 

Milestone Calendar Days from Notice to Proceed  
(Completion Date) 

Anticipated Notice to Proceed Date August 22, 2018 

Substantial Completion of Construction 736 Calendar Days (August 27, 2020) 

Final Completion of Project 777 Calendar Days (October 7, 2020) 
  
 

ARTICLE 7 – LIQUIDATED DAMAGES 
 

7.1   Failure of the DESIGN/BUILD FIRM to timely complete the Project in accordance with 
Section 6.4(D) above, or meet any of the milestones as indicated in Sections 6.4 (A) 
through (C) above, DESIGN/BUILD FIRM shall pay to the City the sum of Five 
Thousand and 00/100 Dollars ($5,000.00) for each calendar day after the time specified 
in Section 6.4 (plus any approved time extensions at the sole discretion of the CITY) that 
DESIGN/BUILD FIRM fails to meet any of the milestones.  The time frame for 
liquidated damages shall not commence and thus shall not be tolled until the Project 
Manager submits the punch list to the DESIGN/BUILD FIRM.  DESIGN/BUILD FIRM 
and CITY HEREBY MUTUALLY AGREE AND ACKNOWLEDGE THAT THE 
LIQUIDATED DAMAGES AMOUNT SET FORTH HEREIN are not penalties but are 
liquidated damages to CITY for its inability to obtain full beneficial occupancy and/or 
use of the Project.  Liquidated damages are hereby fixed and agreed upon between the 
Parties, recognizing the impossibility of precisely ascertaining the amount of damages 
that will be sustained by the CITY as a consequence of such delay, and both parties 
desiring to obviate any question of dispute concerning the amount of said damages and 
the cost and effect of the failure of DESIGN/BUILD FIRM to complete the Contract on 
time.  Liquidated damages shall apply separately to each portion of the Work for which a 
time of completion is given.  The CITY shall have the right to deduct from or retain any 
compensation which may be due or which may become due and payable to the 
DESIGN/BUILD FIRM the amount of liquidated damages, and if the amount retained by 
the CITY is insufficient to pay in full such liquidated damages, the DESIGN/BUILD 
FIRM shall pay all liquidated damages in full.  The DESIGN/BUILD FIRM shall be 
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responsible for reimbursing the CITY, in addition to liquidated damages or other 
damages for delay, for all costs of engineering fees and inspection and other costs 
incurred in administering the construction of the Project beyond the completion date 
specified or beyond an approved extension of time granted to the DESIGN/BUILD FIRM 
whichever is later. 

 
7.2   CITY is authorized to deduct liquidated damages from monies withheld due to 

DESIGN/BUILD FIRM for the Work under this Contract or as much thereof as CITY 
may, in its sole discretion, deem just and reasonable. 

 
 

ARTICLE 8 – CHANGE OF THE CONTRACT TIME 
 

8.1   The Contract Time may only be changed by a Change Order.  Any claim for an extension 
in the Contract Time shall be based on written notice delivered to the Project Manager 
within five (5) days of the occurrence of the event giving rise to the claim.  Any change 
in the Contract Time resulting from any such claim shall be incorporated in a Change 
Order. 

 
8.2   The Contract Time will be extended in an amount equal to time lost due to delays beyond 

the control of the DESIGN/BUILD FIRM if a claim is made there for as provided in 
paragraph 8.1.  Such delays shall include but not be limited to, acts or neglect by the 
CITY, or to fires, floods, labor disputes, abnormal weather conditions, or acts of God. 

 
8.2.1 Such adjustment to the Contract Time will only be considered when accompanied by a 

CPM schedule and other such supporting documentation as required by the CITY to 
evaluate such request. 

 
8.2.2 The Cost of the Work will be adjusted as described in 10.3, however, additional General 

Condition Costs may be paid the Construction Contractor provided an increase in General 
Condition Costs can be documented and supported.  In no case shall additional General 
Conditions Costs allowed to exceed the daily rate as calculated from the General 
Conditions Costs contained in the originally approved GMP divided bu the originally 
approved Contract Time. 

 
8.3   All time limits stated in the Contract Documents are of the essence.  The provisions of 

this Article shall not exclude recovery for damages for delay by the DESIGN/BUILD 
FIRM. 

 
8.4   Delays caused by or resulting from entities, contractors or subcontractors who are not 

affiliated with DESIGN/BUILD FIRM shall not give rise to a claim by the 
DESIGN/BUILD FIRM for damages for increases in material and/or labor costs.   

 
 

ARTICLE 9 - CONTRACT PRICE / GUARANTEED MAXIMUM PRICE AND 
METHOD OF PAYMENT 

 
9.1   The Contract Price for the Project, which is the actual price paid for the Work by the 

CITY, shall be (1) the DESIGN/BUILD FIRM’s fees, as defined in 9.2.1, plus the Cost of 
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the Work as defined in Article 9.2.2, or (2) the GMP as defined in 9.2, whichever is less 
when the Work is complete.  All costs in excess of the final approved Guaranteed 
Maximum Price are the responsibility of the DESIGN/BUILD FIRM.  All savings 
between the GMP and the actual cost of the Work, plus the DESIGN/BUILD FIRM’s fee, 
will be returned to the CITY. 

 
9.2 The Guaranteed Maximum Price (broken out by DESIGN/BUILD FIRM’S FEE, general 

conditions, general requirements, subcontractor / trade costs via schedule of values – see 
Exhibit 2) is $26,995,368 agreed to by the DESIGN/BUILD FIRM and the CITY under 
this Agreement and is the maximum price payable to complete the Work in accordance 
with the Agreement and DCP, and, to the extent permitted by this Agreement, as may be 
increased or decreased by Change Order. 

 
A. The GMP shall include all taxes in the Cost of the Work which are legally enacted at the 

time the GMP is established.  In the event the CITY opts to make CITY direct purchases, 
as provided in Exhibit 6, the Guaranteed Maximum Price shall be reduced so that all sales 
tax savings accrue to the benefit of the CITY.  As such, the GMP would include material 
that may be purchased directly by the CITY (“CITY Direct Purchases”).  The 
DESIGN/BUILD FIRM will initially process one (1) deductive Change Order under the 
Agreement for the entire estimated amount of CITY Direct Purchases, inclusive of sales 
tax.  Prior to final payment, a final reconciliation of CITY Direct Purchases against the 
GMP will be performed and such deductive Change Order will be prepared for CITY’s 
review and execution.  
 

B. The GMP shall include allowances, where applicable. To the extent applicable, 
“Allowances” as referenced in this Agreement shall not be exceeded  without  first 
acquiring a written Change Order executed by the CITY, the DESIGN/BUILD FIRM and 
Architect as provided in Article 10. “IN THE EVENT THERE ARE UNUSED 
ALLOWANCES, ALL OF THOSE FUNDS, PLUS THE ASSOCIATED 
DESIGN/BUILD FIRM FEE, SHALL BE RETAINED BY THE   OWNER.” 
 
 

C. In addition to the cost of work, a GMP will include an agreed upon sum as the 
construction contingency which is included for the purpose of defraying the expenses due  
to unforeseen circumstances relating to construction. The DESIGN/BUILD FIRM will be 
required to furnish documentation evidencing expenditures charged to this contingency 
prior to  the release of funds by the CITY. Documentation  for use of the Contingency  
shall be determined by the Construction Team. The Architect/Engineer shall verify the 
actual costs. If bids are received below the applicable line items in the GMP, the surplus 
will be added to the contingency. If bids are received above the applicable line item in the 
GMP, the deficiency will be taken from the contingency; however, such events shall not    
be cause to  increase the GMP. If bids are not received  for a portion of the work at or  
below the applicable line item amount in the GMP, the DESIGN/BUILD FIRM reserves  
the right to perform that portion of the work, subject to the CITY’s  prior  written  
approval, or negotiate for its performance for the specified line item lump sum amount or 
less. 
 

D. Contingency Account Usage 
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1. The contingency account is not to be used to  pay  for improper and  /or defective  
Work, removal of hazardous materials or contaminated soils or to pay for material 
changes in the Scope of the  Project. 
 

2. No funds may be transferred from or spent from the DESIGN/BUILD FIRM’s 
Contingency Account without the prior written consent of CITY, which shall not 
be unreasonably withheld. 

 
3. CITY shall have the right to disallow any draw made by the DESIGN/BUILD 

FIRM  from the Contingency Account for General Conditions that CITY did not 
pre-  approve. 

 
4. CITY also has the right to disallow any draw made by the DESIGN/BUILD 

FIRM for direct Cost of the Work from the Contingency Account that does not 
qualify as an element of the direct Cost of the Work as defined by Article 9.2.2. 

 
5. To request any expenditure or transfer from the Contingency Account, the 

DESIGN/BUILD FIRM shall submit a zero cost proposed Change Order, 
transferring amounts from the Contingency Account to the affected line items on 
the Schedule of Values. 

 
6. The DESIGN/BUILD FIRM shall include with each monthly Application for 

Payment an itemization of each requested draw from the Contingency Account 
(by date, payee, purpose and amount of each transfer or payment – detailed by 
labor hours and rate, materials, supplies, taxes and insurance, plus any other 
documentation required to allow the City to properly evaluate the cost estimate, 
plus the mark-up  fee)  made during the Billing Month. 

 
7. The total mark-up fee shall mean the full amount of compensation, both indirect 

and direct, including without limitation all overhead, profit and general 
conditions, to be paid to the Subcontractors or  Sub-subcontractors. 

 
8. The mark-up fee shall be a fixed percentage based on the Cost of Work 

(excluding bonds and insurance costs). The mark-up fee shall be computed as   
follows: 

 
a. Ten percent (10%) of that portion of the Work to be performed by a 

Subcontractor with its own forces. 
 

b.Ten percent (10%) of that portion of the Work to be performed by a Sub- 
Subcontractor with its own forces, or any lower tier of subcontractor, plus 
five (5%) for the Subcontractor. Total mark-up fee for subcontracted work 
shall not exceed   (15%).  

 
c.  Six Percent (6%) of the total costs of the change will be added for the 

DESIGN/BUILD FIRM. 
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9. All approved proposed contingency usage modifying the DESIGN/BUILD 
FIRM’s Schedule of Values shall be incorporated into each monthly Pay   
Application 

 
E. As part of the DESIGN/BUILD FIRM’s "buyout" process with  its  subcontractors,  

suppliers and vendors, the DESIGN/BUILD FIRM may generate savings as compared to 
the Schedule of Values ("Buyout Savings"). The DESIGN/BUILD FIRM shall furnish 
the CITY with copies of all bids, subcontract agreements, purchase orders, invoices, and 
other materials and information reasonably requested by the CITY to evaluate and verify 
the amount, or absence, of any Buyout Savings. Upon CITY’s written approval of each 
subcontract or material purchase order, the Buyout Savings shall be transferred to the 
contingency line item on the Schedule of Values and shall be subject to the provisions of 
Articles 9 and 10. The DESIGN/BUILD FIRM shall update and submit, on a monthly  
basis, the written “Buyout Report” for any subsequent Buyout Savings and  shall likewise   
be subject to the provisions of this Articles 9  and  10.  Any subsequent Buyout Savings 
shall be similarly transferred to the contingency line item on the Schedule of Values after 
“buyout” is complete. The DESIGN/BUILD FIRM shall make the records underlying 
and/or relating to its buyout, and alternatives, including, without limitation, its trades and  
supplier  quotations,  cost  information, available to CITY for its review and evaluation as 
CITY may request in connection with buyout. 
 

9.2.1  The DESIGN/BUILD FIRM Stated Fee (Overhead and Profit included in the GMP) 
DESIGN/BUILD FIRM’s Fee is equal to a lump sum cost of Work, excluding contingency, not 
to exceed 3% of the Cost plus any distribution of additional fees as outlined in the Contingency 
Use Matrix and Article 1 of this Agreement.included in the GMP: DESIGN/BUILD FIRM’s Fee 
is equal to an agreed upon percentage times the actual cost of Work, excluding contingency, not 
to exceed 3% of the Cost, plus any distribution of additional fees as outlined in the Contingency 
Use Matrix and Article 1 of this Agreement. 

 
A. Costs and Expenses included in the DESIGN/BUILD FIRM Fee. The following are  

included in the DESIGN/BUILD FIRM Fee which is included and part of the GMP: 
 
1. Expenses and overhead related to this project by the DESIGN/BUILD FIRM's  

principal and branch offices. 
 

2. Costs of all data processing, accounting, purchasing and associated staff which is 
performed at the home office. 

 
3. General operating expenses incurred in the management and supervision of the 

project, except as expressly included in Article 9.2.2. 
 

4. Salaries or other compensation of the DESIGN/BUILD FIRM’s employees at 
principal and branch offices except those listed in Exhibit 3 

 
5. Costs of all estimating, safety and accounting staff except those listed in Exhibit 3 
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6. All other services to be provided under this Agreement, except as expressly 
included in Article 9.2.2. 

 

9.2.2    Cost of Work 
 

A. Definition. The term Cost of the Work shall mean costs necessarily incurred and  paid  
by the DESIGN/BUILD FIRM in the proper performance of the work. Such costs 
shall not be included in the Fees (also see 9.1). The Cost of the Work shall include 
only the items set forth below in this Article. Where any cost is subject to the CITY’s 
prior written approval, the DESIGN/BUILD FIRM shall obtain this approval prior to 
incurring the cost. The parties shall endeavor to identify any such costs prior to 
executing this Agreement. Costs as defined herein shall be actual allowable costs paid 
by the DESIGN/BUILD FIRM, less all discounts, rebates, and salvages that shall be 
taken by the DESIGN/BUILD FIRM.  All  payments  made by the CITY pursuant to  
this Article 9.4, whether those payments are actually made before or after the 
execution of the Agreement are included within the Guaranteed Maximum Price  
specified  in Article 9.2.2 above; provided, however, that in no event shall the CITY  
be  required to reimburse the DESIGN/BUILD FIRM for any portion of the Cost of 
the  Work incurred prior to the date of commencement unless the DESIGN/BUILD 
FIRM has received the CITY’s written consent prior to incurring such cost. 
Notwithstanding the breakdown or categorization of any costs to be reimbursed in 
this Article 9.2.2 or elsewhere in the Contract Documents, there  shall  be  no 
duplication of payment  in the event any particular items for which payment is 
requested can be characterized  as falling into more than one of the types of 
compensable or reimbursable categories.  The CITY agrees to pay the 
DESIGN/BUILD FIRM for the Cost of the Work subject to the limits set forth in 
Article 9.2.2 and 9.3 not to exceed the GMP. Such payment shall be in addition to the 
DESIGN/BUILD FIRM's fees stipulated in Article 9.2.1. 
 

B. Direct Cost Items 
1. Labor wages paid for the  on-site project  team directly responsible  for  the 

operation  and supervision of the Project (as opposed to wages paid to 
management or supervisory personnel who are not part of the on-site project team 
with no direct involvement) in the direct employ of the DESIGN/BUILD FIRM in 
the performance of the DESIGN/BUILD FIRM's work under Agreement, 
acceptable salary or wage schedules and such fringe benefits, if any, as may be 
payable with respect thereto (labor burden) shall be reimbursed based on actual 
labor burdens certified by DESIGN/BUILD FIRM CFO and approved by City 
Project Manager). Costs (burden) paid or incurred by the DESIGN/BUILD FIRM 
for taxes, insurance, contributions, assessments and benefits required by law or 
collective bargaining agreements and, for personnel not covered by such 
agreements, routine, reasonable and customary non-discretionary benefits such as 
sick leave, medical and health benefits, holidays, vacations  and  pensions,  
provided such costs are based on wages and salaries included in the Cost of the 
Work as defined herein. Payment for these items shall take into consideration 
adjustments for experience modifiers, premium discounts, dividends, rebates, 
expense  constants, assigned risk pool costs, net cost reductions due to policies 
with deductibles for self- insured losses, assigned risk rebates, and the like. 
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DESIGN/BUILD FIRM shall reduce its standard payroll tax percentages to reflect 
the effective cost reduction due to the estimated impact of the annual maximum 
wages subject to payroll taxes (e.g. FUTA, SUTA, and FICA). A line item detail 
of the allowable burden costs is included as  Exhibit 3 
 

2. Cost of all materials, supplies and equipment incorporated in the Project, 
including costs of transportation and storage thereof. Costs of materials described  
herein  in  excess of those actually installed shall allow for reasonable waste and 
spoilage. Unused excess materials, if any, is the CITY’s property at the 
completion of the Work shall be properly stored at the Project site in accordance 
with the CITY’s instructions. Charges for material shall be the DESIGN/BUILD 
FIRM’s net actual cost for the purchase of the material required to complete the 
Work.  All materials purchased that exceed the quantities required to complete the 
Work shall be returned or sold for scrap, with the proceeds credited to the CITY. 
Credits for cost reductions available to the DESIGN/BUILD FIRM due to trade 
discounts, free material credits, and/or  volume rebates will accrue to the benefit 
of the CITY.  Cash discounts available on material purchases shall be credited to 
CITY if the DESIGN/BUILD FIRM is provided funds form the CITY in time to 
enable DESIGN/BUILD FIRM to take advantage of any such cash discounts. The 
DESIGN/BUILD FIRM is required to provide written notice to the CITY should 
the cash discount on a particular purchase equal or exceed $1,000.00 to  allow  the 
CITY the opportunity to participate in the cash  discount. 
 

3. Payments due Subcontractors from the DESIGN/BUILD FIRM or made by the 
DESIGN/BUILD FIRM to Subcontractors for their work performed in accordance 
with the requirements of the subcontracts properly entered into under this 
Agreement. CITY shall receive credits for any and all back charges  the  
DESIGN/BUILD FIRM  makes  against Subcontractor based upon  subcontracts. 

 
 
Costs, including transportation and maintenance, of all materials, supplies, 
equipment, temporary facilities, and hand tools (not owned by the workers) 
consumed in the performance of the Work. Any such materials or supplies used  
but  not  consumed, which are paid for by the CITY, shall become the property of 
the CITY and shall be delivered to the CITY upon completion of the Work in 
accordance with instructions furnished by the CITY. If the CITY elects, however, 
the DESIGN/BUILD FIRM shall purchase any such items from the CITY at a 
purchase price equal to the original cost charged to the CITY, less the reduction in 
fair market value resulting directly from use of any such item in connection with 
the Work or such other price that is mutually acceptable to the CITY and the 
DESIGN/BUILD FIRM. Tools and equipment with a cost less than $250 requires 
written approval from the CITY  

4. Rental charges on all necessary machinery and equipment, exclusive of hand tools 
used at the site of the Project, including installation, repairs and replacements, 
dismantling, removal, cost of lubrication, transportation and delivery costs  
thereof, which  are used   in the support of a Subcontractor or the 
DESIGN/BUILD FIRM's own forces in the performance of the work. Such rental 
charges shall be consistent with those generally prevailing in the location of the 
Project or as set forth in the most recent AED Green Book, whichever is less. In 
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no   event shall the DESIGN/BUILD FIRM be entitled to reimbursement for any 
cumulative total of rental charges in connection with  any single piece of  
machinery or equipment  in excess of 75 % of its fair market value as of the date 
that such machinery  or equipment is first put into service in connection with the 
Work.  The DESIGN/BUILD FIRM shall pay any excess rental charges. Rental 
charges do not include charges for DESIGN/BUILD FIRM’s leased equipment. 
For all anticipated rental charges   in excess of the threshold identified above, the 
DESIGN/BUILD FIRM shall perform an “own versus lease” analysis for tangible 
personal property. The  DESIGN/BUILD FIRM shall submit this written analysis 
to the CITY before incurring any excess rental  charges. 
 

5. Cost of the premiums for all insurance (General Liability not to exceed .8%)  and 
cost of premiums for all bonds which the DESIGN/BUILD FIRM is required to 
procure by this Agreement specifically for the construction project. This includes 
any Subcontractor bonds, or Subguard, the DESIGN/BUILD FIRM deems 
appropriate and required by the terms of this Agreement and as set forth in the 
Schedule of Values are final for the duration of the Project (and only subject to 
adjustment for changes in the scope or duration of the Project). Self-insurance for 
either full or partial amounts of the coverages required by the Contract 
Documents, but only with the CITY’s prior written approval. However, the cost 
of such bonds shall only be included in  the Cost of the  Work  on  those  
subcontracts  whose  value  is  in  excess  of  $50,000.00.  Any other 
subcontractor bonds shall not be considered a Cost of the Work and, hence shall 
not be reimbursable by the CITY to the  DESIGN/BUILD FIRM. 

 
6. Sales, use, gross receipts or similar taxes related to allowable direct costs of the 

Project imposed by a governmental authority, that are related to the Work and for 
which the DESIGN/BUILD FIRM is liable provided that each Subcontractor of  
every tier pay all  sales, consumer, use, and similar taxes applicable to their 
respective  portion  of  the Work. DESIGN/BUILD FIRM shall be liable for each 
and  every penalty ,  fine  or  other cost incurred as a result of its failure to report 
and pay such taxes whether for itself or   for any Subcontractor or supplier of any 
tier. No penalty, fine or other cost incurred as     a result of its failure to report and 
pay such taxes whether for itself or for any Subcontractor or supplier shall be 
included in the Cost of the Work for purposes of calculating the DESIGN/BUILD 
FIRM’s Fee. 

 
7. After prior written approval of the CITY, the cost of corrective  work  subject,  

however, to the GMP and except for any corrective work made necessary because 
of defective workmanship or other causes contributed to by the DESIGN/BUILD 
FIRM or  his Subcontractors or Suppliers. No costs shall be paid by the CITY to 
the DESIGN/BUILD FIRM for any expenses made  necessary  to  correct  
defective workmanship or to correct any work not in conformance with the Plans 
and  Specifications or to correct any deficiency or damage caused by negligent 
acts by the DESIGN/BUILD FIRM, its agents or  subcontractors. 

 
8. Minor expenses at the site, such as faxes, long-distance telephone calls, telephone  

service, expressage, postage, and similar petty cash items in  connection  with  the  
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Project to be billed at cost. Cell phones will be limited to the lesser of actual costs 
or $100.00 per month per assigned construction representative as authorized in 
Exhibit 3. 

 
9. Costs for trash and debris control and removal from the site and its proper  legal 

disposal. 
 

10. Cost incurred due to an emergency affecting the safety of person or property as 
long as such emergency is not otherwise covered by insurance or not the result  of  
the  negligence of the DESIGN/BUILD FIRM, its agents or  subcontractors. 

 
11. After prior written  approval of the CITY, that portion of the reasonable expenses 

of  the DESIGN/BUILD FIRM’s supervisory personnel (as identified in Exhibit 
3) incurred while traveling in discharge of duties connected with the Work  (I  
However,  The  regular daily commute to and from the job site shall not be 
considered a reimbursable travel item.) 

 
12. If pre-approved by the CITY in writing, the DESIGN/BUILD FIRM, when  

qualified, may perform all or a portion of the work for any item listed on the 
estimate or GMP breakdown where it is deemed advantageous due to schedule or  
economic benefit for  the direct cost of the work. Mark-up of the direct cost of the 
work shall not exceed the profit and overhead percentage of 6% multiplied  by the  
actual direct cost of the work to be self-performed excluding any additional time 
incurred by   the project team acting in a supervisory  capacity. 

 
13. Costs of all reproductions used for bidding or information purposes required by 

the Project to directly benefit the Project. The cost of document reproductions 
shall be limited to the amount negotiated in the guaranteed maximum  price. 

 
14. Costs for watchman and security services for the Project. 

 
15. Subject to prior written approval by the CITY, costs for efficient logistical control 

of  the site, including horizontal and vertical transportation of mat 
 

materials and   personnel. 
 

16. Cost to DESIGN/BUILD FIRM of temporary electric power, lighting, water and 
heat required  for the performance of the Work, or required to protect the  Work  
from  weather  damage. 
 

17. Reasonable legal costs resulting from prosecution of the Work for CITY,  
provided  they are not the result of the DESIGN/BUILD FIRM’s own negligent  
acts  or  omissions  or willful misconduct. Legal costs incurred in connection with 
disputes solely between DESIGN/BUILD FIRM and CITY or incurred in 
connection with    disputes solely between DESIGN/BUILD FIRM and 
Subcontractors are the  responsibility  of DESIGN/BUILD FIRM and shall not be 
included herein. 
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C. The Cost of Work shall not include the items listed  below: 
 

1. Salaries  and other compensation of the DESIGN/BUILD FIRM’s  personnel 
stationed  at  the DESIGN/BUILD FIRM’s principal office or offices other than 
the site office, except as specifically provided elsewhere in Article 9.2.19.2.2 B., 
or as may be  provided  in Article 9.2.19.2.1. 
 

2. Expenses of the DESIGN/BUILD FIRM’s principal office and offices other than 
the site office. 

 
3. Overhead and general expenses, except as may be expressly included in Article 

9.2.19.2.1. 
 

4. The DESIGN/BUILD FIRM’s capital expenses, including interest on the 
DESIGN/BUILD FIRM’s capital employed for the  Work. 

 
5. Costs due to the negligence or failure of the DESIGN/BUILD FIRM, 

Subcontractors and suppliers or anyone directly or indirectly employed by any of 
them or  for whose  acts  any of them may be liable to fulfill a specific 
responsibility of the   Contract. 

 
6. Costs, other than costs included in Change Orders approved by the CITY, that 

would cause the Guaranteed Maximum Price to be  exceeded. 
 

7. Any cost for DESIGN/BUILD FIRM’s General Conditions in excess of the  
amount  set forth in the Schedule of Values attached  hereto. 

 
8. Costs resulting from failure of  DESIGN/BUILD FIRM  or  any subcontractor  to  

procure and maintain insurance by the Contract  Documents. 
 

9. Unless approved in writing by the CITY in advance, costs, and expenses for 
obtaining release of any liens and claims unless such lien and/or claim is a result 
to  CITY’s  failure to make payments in accordance with the Contract   
Documents. 

 
10. Amounts due by DESIGN/BUILD FIRM for federal and state income and 

franchise taxes, and the costs of licenses, fees, taxes, and other charges of a  
similar  nature,  etc.,  required to be obtained  or maintained  by DESIGN/BUILD 
FIRM  for the general  conduct of its business. 

 
11. Costs to replace or pay for lost or stolen machinery or  equipment. 

 
12. The cost for any legal, accounting or other professional services except to the 

extent provided in Article  9.2.19.2.2.B. 
 

13. Penalties, fines, or costs imposed by governmental authorities in connection with, 
or resulting from any violation of, or noncompliance with, laws, regulations, 
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codes, ordinances, or directives by the DESIGN/BUILD FIRM or any   
subcontractor; 

 
14. Costs of any insurance deductibles paid by the Company or any subcontractor 

(notwithstanding anything in Article 9.2.22.B. to the contrary) and losses or 
expenses   for which the DESIGN/BUILD FIRM or any subcontractor is 
compensated by   insurance. 

 
15. Costs associated with the DESIGN/BUILD FIRM’s failure to obtain any and all 

permits    in a timely manner, including, without limitation, the costs of any 
delays resulting therefrom, unless such failure is due to  the failure of the 
Drawings  and  Specifications  to conform with the laws and regulations 
applicable  thereto. 

 
16. Cost of accelerating the Work to the extent caused by the negligence or default of 

the DESIGN/BUILD FIRM or any subcontractor of any  tier. 
 

17. Overtime costs required to the extent caused by the DESIGN/BUILD FIRM or 
any subcontractor of any tier. ALL OVERTIME COSTS ARE SUBJECT TO 
PRIOR WRITTEN APPROVAL BY THE  OWNER. 

 
18. Project incentive bonuses, except WITH PRIOR APPROVAL as approved by the 

CITY in writing; 
 

19. Costs of bonding or securing liens or defending claims filed by subcontractors of 
any  tier arising from any default by DESIGN/BUILD FIRM in making any 
payment due to a subcontractor of  any tier,  material  supplier, or laborer,  unless 
such  default  is  due to a default by the CITY in making progress payments to the 
DESIGN/BUILD FIRM hereunder; 

 
20. Costs for electronic equipment and software, directly related to the Work are 

included  in the General Conditions and shall not otherwise be included as part of 
the Cost of the Work. 

 
21. Bonuses, profit sharing, incentive compensation and any other discretionary 

payments paid to anyone hired by the DESIGN/BUILD FIRM or paid to  any  
Subcontractor  or  vendor shall not be deemed a Cost of the Work without  
CITY’s  prior  written  approval; 

 
22. Tools and equipment with an individual cost of $250 or less must be approved by 

the owner in writing; 
 

23. Any cost not specifically and expressly described in Article   9.2.21.B. 
 
9.2.3  Related Party Transactions                 
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For purposes of this section (9.2.3), the term “related party” shall mean a parent, 
subsidiary, affiliate  or  other  entity  having  common  ownership  or management  with  
the DESIGN/BUILD FIRM; any entity in which  any  stockholder  in,  or management 
employee of, the DESIGN/BUILD FIRM owns any interest in excess of ten percent in 
the aggregate; or any person or entity which has the right to control the business or affairs 
of  the DESIGN/BUILD FIRM. The term “related party” includes any member of the 
immediate family of any person identified above. If any of the costs to be reimbursed 
arise from a transaction between the DESIGN/BUILD FIRM and a related party, the 
DESIGN/BUILD FIRM shall notify the CITY of the specific nature of the  contemplated  
transaction,  including  the identity of the related party and the anticipated cost to be 
incurred, before any such transaction is consummated or cost incurred. If the CITY, after 
such notification, authorizes the proposed transaction in writing, then the cost incurred 
shall  be included as    a cost to be reimbursed, and the DESIGN/BUILD FIRM shall 
procure the    Work,  equipment, goods or service from the related party, as a 
Subcontractor, according to the terms of  Article 5. If the CITY fails to authorize the 
transaction, the DESIGN/BUILD FIRM shall procure the Work, equipment, goods or 
service from some person or entity other than a related party according to the terms of 
Article  11. 
 

9.3 In the event that the DESIGN/BUILD FIRM’s total approved expenditures for the Project 
exceed the Guaranteed Maximum Price and all outstanding changes, claims and contract 
modifications  have been settled, the DESIGN/BUILD FIRM  shall  pay  such  excess  from its 
own funds.  CITY shall not be required to pay any amount that  exceeds   the Guaranteed 
Maximum Price and the DESIGN/BUILD FIRM shall have no  claim against the CITY on 
account thereof beyond claims for changes or disputed amounts as defined by the contract. IN 
THE EVENT THAT UPON FULL COMPLETION OF THE DESIGN SERVICES AND 
WORK OF THE PROJECT, THE ACTUAL COST, PLUS THE DESIGN/FIRM’S FEE, IS 
LESS THAN THE GUARANTEED MAXIMUM PRICE, ANY REMAINING FUNDS SHALL 
BE DISTRIBUTED AS FOLLOWS:  AFTER FINAL COMPLETION, ALL REMAINING 
FUNDS IN OWNER CONTINGENCY AND CONTRACTOR CONTINGENCY BUDGETS 
SHALL BE COMBINED INTO ONE FINAL CONTINGENCY ACCOUNT.  DESIGN / 
BUILDER SHALL RETAIN FROM THE COMBINED FINAL CONTINGENCY ACCOUNT 
AS ADDITIONAL FEE AN AMOUNT EQUAL TO THE FEE VALUE NEGOTIATED IN 
THE ORIGINAL CONTRACT.   ANY REMAINING FUNDS IN THE FINAL COMBINED 
CONTINGENCY BUDGET WILL THEN BE SPLIT EQUALLY BETWEEN THE 
DESIGN/BUILD FIRM AND CITY. 
 
9.4   UMETHOD OF BILLING AND PAYMENT 
 

9.4.1   During the Construction Documents Phase, DESIGN/BUILD FIRM may submit a 
request for payment monthly based upon percentage of completion of the (final 
construction) Plans and Specifications.  During the Construction Phase, 
DESIGN/BUILD FIRM may submit a request for payment thirty (30) calendar 
days after beginning field operations, subject to the Notice to Proceed, and every 
thirty (30) calendar days thereafter.  Payment during the Construction Phase will 
be based upon percentage of work completed for each item in the approved 
Schedule of Values.  DESIGN/BUILD FIRM’s requisition for payment shall 
show a complete breakdown of the Project components, and the amount due, 
together with such supporting evidence, as may be required by the Contract 
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Administrator.  At a minimum, the requisition for payment shall be accompanied 
by a completed certification of Work; consent of surety in the applicable amount; 
list of Subcontractors that performed Work during the payment application period 
being submitted; releases of liens from the Contractor for the previous period 
being billed; releases of liens from Subcontractors that have performed Work 
during the previous billing period unless payment for the previous period has not 
been received by the DESIGN/BUILD FIRM; aerials and photographs of the 
areas of Work for the applicable billing period; an accepted, updated Project 
Schedule (as approved); and back up for all items being billed.  The certification 
of Work will mean compliance by DESIGN/BUILD FIRM with the approved 
Project Schedule; that as-built drawings of Improvements are current for the prior 
period; and applicable laws are being met and complied with.  Each requisition 
for payment shall be submitted to the Project Manager for approval.  Payment for 
Work performed will be made in accordance with the Florida Prompt Payment 
Act, Sections 255.0705 – 255.078, but not more frequently than once a month.  
The Contract Administrator shall verify completion of the various phases, as 
noted, and authorize payment accordingly.  Should the Project fall behind 
schedule, as indicated in the Project Schedule, DESIGN/BUILD FIRM shall 
include a written plan demonstrating how the Final Completion date shall be 
maintained.  

 
9.4.2  CITY agrees that it will pay DESIGN/BUILD FIRM within thirty (30) calendar 

days of receipt of DESIGN/BUILD FIRM’s proper requisition for payment, as 
provided above. 

 
9.4.3  Ten percent (10%) of all monies earned by DESIGN/BUILD FIRM shall be 

retained by CITY until the Project has obtained Final Completion and been 
accepted by the CITY, except upon completion of the Construction Documents 
Phase and approval of the CITY of the Work performed under such phase, the 
Contract Administrator may release the entire amount of the retainage pertaining 
to the Consultant fees associated with the Construction Documents Phase.  After 
fifty percent (50%) of the Construction Phase of the Project has been completed, 
the Contract Administrator, upon written request of the DESIGN/BUILD FIRM 
and written Consent of Surety in support of said request, may reduce the retainage 
to five percent (5%) of all monies earned subsequent to the Construction 
Documents Phase.  Any interest earned on retainage shall accrue to the benefit of 
the CITY. 

 
9.4.4  Undisputed amounts remaining unpaid thirty (30) calendar days after CITY’s 

request of DESIGN/BUILD FIRM’s proper requisition for payment for 
conforming Work shall bear interest at the rat set forth in Section 218.74(4), 
Florida Statutes.  This section shall not apply if the CITY has a right to withhold 
any portion of the payment under this Agreement. 

 
9.4.5  Upon receipt of written notice from DESIGN/BUILD FIRM that the Project is 

ready for final inspection and acceptance, the Contract Administrator shall, within 
seven (7) calendar days, make an inspection thereof.  If the Contract 
Administrator finds the Project acceptable under the Contract Documents and the 
Project fully performed, a Final Certificate of Payment shall be issued by the 
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Contract Administrator over his/her own signature, stating that the Work required 
by this Agreement has been completed and is accepted under the terms and 
conditions thereof. 

 
9.4.6   Before issuance of the Final Certificate for Payment, DESIGN/BUILD FIRM 

shall deliver to the Contract Administrator a complete release of all liens arising 
out of this Agreement, or receipts in full in lieu thereof, and an affidavit certifying 
that all suppliers, Consultant, Subcontractors, and Subconsultants have been paid 
in full, and that all other indebtedness connected with the Project has been paid, 
and a consent of the surety to final payment.  All as-builts, warranties, guarantees, 
operational manuals, and instructions in operation must be delivered to CITY at 
this time.  Contractor shall submit a completed as-built drawings package signed 
and sealed by a land surveyor registered in the State of Florida and as approved 
by the CITY’s Public Works Department, and proof that all permits have been 
closed, which shall be delivered prior to requesting final payment.  A Certificate 
of Occupancy, and/or Certificate of Completion (CC) will be obtained prior to 
final payment being made, if required. 

 
9.4.7   CITY may withhold final payment or any progress payment to such extent as may 

be necessary on account of: 
 

A. Defective Work not remedied. 
 

B. Claims filed or written notices of nonpayment indicating probable filing of 
claims as may be prescribed by law by other parties against DESIGN/BUILD 
FIRM. 
 

C. Failure of DESIGN/BUILD FIRM to make payments properly to Consultant, 
Subcontractors or Subconsultants, or for material or labor. 

 
D. Damage to another Subcontractor, Subconsultant, supplier, material, person 

(as provided for in Florida Statute Chapter 713, party or person not remedied 
which are attributable to DESIGN/BUILD FIRM, its agents, servants, 
employees, Contractor, Consultant, Subconsultants, Subcontractors, sub-
Subcontractors, sub-Subconsultants, material person and suppliers. 

 
E. Liquidated damages pursuant to Article 5 herein. 

 
F. As-built drawings not being in a current and acceptable state. 

 
9.5   The DESIGN/BUILD FIRM warrants to the CITY that all materials and equipment 

furnished under this Agreement will be new unless otherwise specified, and that all Work 
will be of good quality and in conformance with the Contract Documents.  All Work not 
conforming to these requirements, including substitutions not properly approved and 
authorized by Contract Administrator, may be considered defective.  If required by the 
CITY, the DESIGN/BUILD FIRM shall furnish satisfactory evidence as to the origin, 
nature and quality of materials and equipment used for the Project.  DESIGN/BUILD 
FIRM shall properly store and protect all construction materials.  Materials which 
become defective through improper storage shall be replaced with new materials at no 

 CAM 18-0856 
Revised EXHIBIT 1 

Page 24 of 120



additional costs.  THE DESIGN/BUILD FIRM’s warranty excludes reedy for damage or 
defect caused by abuse, modifications not executed by the DESIGN/BUILD FIRM, 
improper or insufficient maintenance, improper operation, or normal wear and tear under 
normal usage. 

 
9.6   When the above grounds are removed or resolved, or DESIGN/BUILD FIRM provides a 

surety bond or consent of surety satisfactory to CITY which will protect CITY in the 
amount withheld, payment may be made in whole or in part, as applicable. 

 
9.7  If, after the Project has been substantially completed, full completion thereof is delayed 

through no fault of DESIGN/BUILD FIRM, or by issuance of Change Orders affecting 
final completion, and the Project Manager so certifies.  CITY shall, upon certification of 
the Project Manager, and without terminating the Contract, make payment of the balance 
due for that portion of the Project fully completed and accepted.  Such payment shall be 
made as required by law under the terms and conditions governing final payment, except 
that it shall not constitute a waiver of claims. 

 
9.8   The making and acceptance of the final payment shall constitute a waiver of all claims by 

CITY, other than those arising from faulty or defective Work, failure of the Project to 
comply with requirements of the Contract Documents, or terms of any warranties 
required by the Contract Documents.  It shall also constitute a waiver of all claims by 
DESIGN/BUILD FIRM, except those previously made in writing and identified by 
DESIGN/BUILD FIRM as unsettled at the time of the final application for payment. 

 
 
9.10   DESIGN/BUILD FIRM shall remain liable for Subcontractors’ Work and for any unpaid 

laborers, material suppliers of Subcontractors in the event it is later discovered that said 
Work is deficient or that any Subcontractors, laborers, or material suppliers did not 
receive payments due to them on the Project. 

 
9.11   The DESIGN/BUILD FIRM shall use the sums advanced to it solely for the performance 

of the Work and the construction, furnishing and equipping of the Work in accordance 
with the Contract Documents and payment of bills incurred by the DESIGN/BUILD 
FIRM in performance of the Work. 

 
9.12  Payment will be made by check. 
 

 
ARTICLE 10 - ADDITIONAL SERVICES AND  

CHANGES IN SCOPE OF WORK 
 

10.1   Without invalidating the Agreement and without notice to any surety, CITY reserves and 
shall have the right to make such changes from time to time in the character and quantity 
of the WORK as may be considered necessary or desirable to complete fully and 
acceptably the Project in a satisfactory manner.  The City may order additions, deletions 
or revisions in the Work.  Upon receipt of a Change Order, the DESIGN/BUILD FIRM 
shall proceed with the Work involved.  All Work shall be executed under the applicable 
conditions of the Contract Documents.  If any Change Order causes an increase or 
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decrease in the Contract Price or an extension or shortening of the Contract Time, an 
equitable adjustment will be made on the basis of a claim made by either party. 

 
10.2  The Project Manager may authorize minor changes in the Work not involving an 

adjustment in the Contract Price or the Contract Time, which are consistent with the 
overall intent of the Contract Documents.  Such changes must be in writing and signed by 
the CITY and DESIGN/BUILD FIRM. 

 
10.3 Increases and Decreases in the Scope of  Work 
    10.3.1  If    the    cost    is    increased    by    Change    Order,    the    City    shall  pay   the 

DESIGN/BUILD FIRM the aggregate net  cost directly paid  by the Construction  
Contractor to subcontractors or suppliers for the performance of the Work. Such costs  
shall  be charged at the lowest price available to the Construction Contractor but in no 
event shall such costs exceed competitive costs available from other subcontractors, 
suppliers, manufacturers and distributors in the area of the Project site. Full 
documentation of all  Costs shall be included in the itemized cost estimate, including 
labor by hours and rate, materials, supplies, taxes and insurance, plus any other 
documentation required to allow   the CITY to properly evaluate the cost  estimate. 

 
A. The Change Order Fee shall mean the full amount of compensation, both indirect and   

direct,   including   without   limitation   all   overhead,   profit   and     general conditions, 
to be paid to the Subcontractors or Sub-subcontractors. The Change Order Fee shall be a 
fixed percentage based on  the  Cost  of  Work  (excluding bonds and insurance costs). 
The Change Order Fee shall be computed as   follows: 

 
1. Ten percent (10%) of that portion of the Work to be performed by a Subcontractor 

with its own forces, plus five percent (5%) for the DESIGN/BUILD FIRM. Total 
Change Order Fee shall not exceed   15%. 

 
 2. Ten percent (10%) of that portion of the Work to be performed by a Sub- 

Subcontractor with its own forces, or any lower tier of subcontractor, plus five (5%) 
for the Subcontractor, plus five percent (5%) for the DESIGN/BUILD FIRM. Total 
Change Order fee shall not exceed   (20%). 

 
10.3.2 If the Cost of the Work is decreased by Change Order, payment due from the CITY to 

Construction Contractor shall be reduced by the amount the Construction Contractor is no 
longer obligated to pay subcontractors or suppliers for performance of the Work. If a 
Contingency line item has been established as part of the GMP, decreases in the Cost of 
Work shall accrue to the Contingency line item for the benefit of the   CITY. 

 
 10.3.3 Construction Manager agrees that any designated CITY's  representative will have the  

right to examine the Construction Manager's records to verify the accuracy and 
appropriateness of the pricing data used to price change proposals. Even after a Change 
Order Proposal has been approved, Construction Manager agrees that if the CITY later 
determines the cost and pricing data submitted was inaccurate, incomplete, not current or 
not in compliance with the terms of the contract regarding pricing of Change Orders; then 
an appropriate contract price reduction will be  made. 
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 10.3.4 Construction Manager agrees to provide and require all Subcontractors to provide a 
breakdown of allowable labor and labor burden cost information as outlined  in  this  
Article. This information will be used to evaluate the potential cost of labor and labor 
burden related to Change Order work. It is intended that this information represent an 
accurate  estimate  of  the  Construction  Manager’s  actual  labor  and  labor  burden    
cost components. This information is not intended to establish fixed billing or Change 
Order pricing labor rates. However, at the time Change Orders  are priced, the submitted  
cost  data for labor rates may be used to price Change Order work. The accuracy of any 
such agreed upon labor cost components used to price Change Orders will be subject to 
later audit. Approved Change Order amounts may be adjusted later to correct the impact 
of inaccurate labor cost components if the agreed upon labor cost components are 
determined to be inaccurate. 

 
 
 

ARTICLE 11 - DESIGN/BUILD FIRM’S RESPONSIBILITIES 
 

11.1 The parties acknowledge and agree that the DESIGN/BUILD FIRM will be responsible 
for the design, construction and construction management of the Project according to the 
Design Criteria Package (DCP). 

 
11.2   The CITY will be responsible for security, with full cooperation of DESIGN/BUILD 

FIRM, all environmental permits for the Project, including without limitation, SFWMD, 
Broward County, Army Corp of Engineers and FDEP.  Except as provided in the 
preceding sentences (as to the permits the CITY is responsible for securing), the 
DESIGN/BUILD FIRM shall be fully responsible for any and all other permits and 
approvals from all governmental authorities having jurisdiction over the Project.  All 
permits and licenses (except those that the CITY is expressly responsible for herein) 
require by federal, state or local laws, rules, and regulations necessary for the prosecution 
of the Project by DESIGN/BUILD FIRM pursuant to this Agreement shall be secured by 
the DESIGN/BUILD FIRM and paid for by the CITY.  It is the DESIGN/BUILD FIRM’s 
responsibility to have and maintain appropriate certificate(s) of competency, valid for the 
Work to be performed, and for all persons working on the Project for whom a certificate 
of competency is required. 

 
11.3   DESIGN/BUILD FIRM shall be fully responsible for the actions of all its agents, 

servants, employees, including, but not limited to, the Contractor, Consultant, 
Subcontractors, Sub-Consultants, sub-Subcontractors, Materials persons (pursuant to 
Chapter 713, Florida Statutes), and any and all other persons working for it in 
conjunction with the design and construction of the Project. 

 
11.4  DESIGN/BUILD FIRM shall be fully responsible for all acts or omissions of its 

Contractor, Consultant, Subcontractors, Sub-Consultants, sub-Subcontractors, sub-Sub-
Consultants, Materials persons, and any and all other persons working for 
DESIGN/BUILD FIRM in conjunction with the design and construction of the Project; 
any and all persons working for Contractor, Consultant, Subcontractors or Sub-
Consultant; and any and all persons for whose acts any of the aforesaid may be liable, to 
the same extent DESIGN/BUILD FIRM is responsible for the acts and omissions of 
persons directly employed by DESIGN/BUILD FIRM.  Nothing in this Agreement shall 
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create any contractual relationship between CITY and Consultant, or CITY and any 
Subcontractor, Sub-Consultant, sub-Subcontractor, sub-Sub-Consultant, or any other 
person working either for DESIGN/BUILD FIRM or for any of the aforestated parties in 
conjunction with the design and construction of the Project, including, without limitation, 
any obligation on the part of the CITY to pay or to see the payment of any monies due to 
any of the aforestated parties pursuant to this section. 

 
11.5   DESIGN/BUILD FIRM agrees to bind its Consultant, Subcontractors, and Sub-

Consultants to the applicable terms and conditions of this Agreement for the benefit of 
the CITY. Subcontractors will include the cost of warranty work within their subcontract 
price and will not receive any additional payment for complying with their warranty 
obligations. 

 
11.6   Unless otherwise provided herein, DESIGN/BUILD FIRM shall provide and pay for all 

architecture, engineering, landscape architecture, land surveying services, materials, 
construction and other labor, water, tools, equipment, light, power, transportation, and 
other facilities and services necessary for the proper execution and completion of the 
design and construction of the Project, whether temporary or permanent, and whether or 
not incorporated or to be incorporated in the Project. 

 
11.7   DESIGN/BUILD FIRM shall at all times enforce strict discipline and good order among 

its employees, Consultants, Subcontractors and Sub-Consultants at the Project site, and 
shall not employ on the Project any unfit person or anyone not skilled in the work and/or 
services assigned to him or her. 

 
11.8   DESIGN/BUILD FIRM shall keep itself fully informed of, and shall take into account 

and comply with any and all Applicable Laws affecting those engaged or employed in the 
Project; or the Materials used or employed in the design and construction of the Project; 
or in any way affecting the conduct of the Project, including, without limitation, all such 
orders and decrees of bodies or tribunals having any jurisdiction or authority over the 
same and of all provisions required by law to be made a part of this Agreement, all of 
which provisions are hereby incorporated by reference and made a part hereof.  If any 
specification or contract for this Project is in violation of any such Applicable Laws, 
DESIGN/BUILD FIRM shall forthwith report the same to the Contract Administrator in 
writing.  DESIGN/BUILD FIRM shall cause all its employees, agents, Consultant, 
Subcontractors, Subconsultants, sub-Subconsultants and sub-Subcontractors to observe 
and comply with all Applicable Laws. 

 
11.9   DESIGN/BUILD FIRM shall pay all applicable sales, consumer, use and other taxes 

required by law.  DESIGN/BUILD FIRM is responsible for reviewing the pertinent State 
statutes involving State taxes and complying with all requirements. 

 
11.10  If DESIGN/BUILD FIRM has knowledge that the Contract Documents do not comply 

with Applicable Laws, in any respect, the DESIGN/BUILD FIRM shall promptly notify 
the Project Manager, in writing, and any necessary changes shall be adjusted by 
appropriate revisions.  If the DESIGN/BUILD FIRM performs any Work not in 
accordance with Applicable Laws, and without such notice to the Project Manager, the 
DESIGN/BUILD FIRM shall assume full responsibility therefore, and shall bear all costs 
attributable thereto. DESIGN/BUILD FIRM warrants to CITY that it has thoroughly 
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reviewed and studied the DCP, to perform the Work for the Guaranteed Maximum Price 
and the Contract Time.   DESIGN/BUILD FIRM shall promptly but no longer than 10 
days notify any deficiencies in the DCP once discovered.  Provided contractor provided 
adequate notice, impacts associated with deficiencies in the DCP shallmay be considered 
a change to the project scope and the GMP and/or project budgets shall be adjusted 
appropriately in accordance with the Change Order process or contingency use process.  
Failing any said notifications, the DESIGN/BUILD FIRM warrants to CITY that the 
DCP is consistent, practical, feasible and constructible. 

 
11.11   DESIGN/BUILD FIRM accepts the Project site in its observable and/or documented 

condition existing at the time of this Agreement, or conditions ordinarily encountered and 
generally recognized as inherent to the character of the Work to be provided for in this 
Project.  By signing this Contract, the DESIGN/BUILD FIRM represents to the CITY 
that it has: (a) visited the Project site to become familiar with the conditions under which 
the Work is to be performed; (b) become familiar with all information provided (without 
warranty) by the CITY pertaining to the Project site; and (c) correlated its observations 
with the information furnished by the CITY (without warranty), and the Contract 
Documents.  The DESIGN/BUILD FIRM hereby waives additional time or compensation 
for additional work made necessary by observable and/or documented conditions existing 
at the Project site, or conditions ordinarily encountered and generally recognized as 
inherent to the character of the Work to be provided for in this Project. 

 
11.13  The DESIGN/BUILD FIRM shall comply with all conditions of any permits issued by 

government authorities. 
 
11.14  All material and equipment shall be of good quality and new, except as otherwise 

provided in the Contract Documents.  Suppliers shall be selected and paid by the 
DESIGN/BUILD FIRM; the CITY reserves the right to approve all suppliers and 
materials. 

 
11.15  The DESIGN/BUILD FIRM shall pay all license fees and royalties and assume all costs 

incident to the use in the performance of the Work or the incorporation in the Work, or 
any invention, design, process, product or device which is the subject of patent rights or 
copyrights held by others.  The DESIGN/BUILD FIRM hereby expressly binds itself to 
indemnify and save harmless the CITY from all such claims and fees and from any and 
all suits and actions of every name and description that may be brought against CITY on 
account of any such claims, fees, royalties, or costs for any such invention or patent, and 
from any and all suits or actions that may be brought against said CITY for the 
infringement of any and all patents or patent rights claimed by any person, firm, 
corporation or other entity. 

 
11.16  Except in connection with the safety or protection of persons, or the Work, or property at 

the site or adjacent thereto, and except as otherwise indicated in the Supplementary 
Conditions, all work at the site shall be performed during regular working hours between 
8:00 am to 6:00 pm, Monday through Friday.  The DESIGN/BUILD FIRM will not 
permit overtime work or the performance of work on Saturday, Sunday or any legal 
holiday (designated by the City of Fort Lauderdale) without the Project Manager’s 
written consent at least seventy-two (72) hours in advance of starting such work.  If the 
Project Manager permits overtime work, the DESIGN/BUILD FIRM shall pay for the 
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additional charges to the CITY with respect to such overtime work.  Such additional 
charges shall be a subsidiary obligation of the DESIGN/BUILD FIRM and no extra 
payment shall be made to the DESIGN/BUILD FIRM for overtime work.  The cost to the 
DESIGN/BUILD FIRM to reimburse the CITY for overtime inspections is established at 
direct-labor and overtime costs for each person or inspector required. Incidental overtime 
costs for engineering, testing and other related services will also be charged to the 
DESIGN-BUILD FIRM at the actual rate accrued. 

 
11.17   In the event of an emergency affecting the safety or protection of persons or the Work or 

property at the site or adjacent thereto, DESIGN/BUILD FIRM, without special 
instruction or authorization from the CITY is obligated to act to prevent threatened 
damage, injury or loss.  DESIGN/BUILD FIRM shall give the Project Manager prompt 
written notice of any significant changes in the Work or deviations from the Contract 
Documents caused thereby. 

 
11.18   Upon issuance of a Hurricane Watch by the National Weather Service, DESIGN/BUILD 

FIRM shall submit to the City a plan to secure the work area in the event a Hurricane 
Warning is issued.  The plan shall detail how the DESIGN/BUILD FIRM will secure the 
premises, equipment and materials in a manner as to prevent damage to the Work and 
prevent materials and equipment from becoming a hazard to persons and property on and 
around the premises.  The plan shall include a time schedule required to accomplish the 
hurricane preparations and a list of emergency contacts that will be available and in the 
CITY before, during and immediately after the storm. 

 Upon issuance of a Hurricane Warning by the National Weather Service, if the 
DESIGN/BUILD FIRM has not already done so, the DESIGN/BUILD FIRM shall 
implement its hurricane preparedness plan.  Cost of development and implementation of 
the hurricane preparedness plan shall be considered as incidental to construction.  Cost of 
any clean up and rework required after the storm will be considered normal construction 
risk within Florida and shall not entitle the DESIGN/BUILD FIRM to any additional 
compensation.  DESIGN/BUILD FIRM shall be entitled to request an extension of time 
for completion of the Work, in accordance with the provision of Article ____ of this 
Agreement, equal to the time it is shut down for implementation of the preparedness plan, 
the duration of the storm and a reasonable period to restore the Premises. 

 
11.19  Force Majeure: No Party shall hold the other responsible for damages or for delays in 

performance caused by force majeure, acts of God, or other acts or circumstances beyond 
the control of the other party or that could not have been reasonably foreseen and 
prevented.  For these purposes, such acts or circumstances shall include, but not be 
limited to, weather conditions affecting performance, floods, epidemics, war, riots, 
strikes, lockouts, or other industrial disturbances, or protest demonstrations.  Should such 
acts or circumstances occur, the parties shall use their best efforts to overcome the 
difficulties arising therefrom and to resume the Work as soon as reasonably possible with 
the normal pursuit of the Work.  Inclement weather, continuous rain for less than three 
(3) days or the acts or omissions of subcontractors, third-party contractors, materialmen, 
suppliers, or their subcontractors, shall not be considered acts of force majeure.   No 
Party shall be liable for its failure to carry out its respective obligations under the 
Agreement during a period when such Party is rendered unable by force majeure to carry 
out its obligation, but the obligation of the Party or Parties relying on such force majeure 
shall be suspended only during the continuance of the inability and for no longer period 
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than the unexpected or uncontrollable event.  The DESIGN/BUILD FIRM further agrees 
and stipulates, that its right to excuse its failure to perform by reason of force majeure 
shall be conditioned upon giving written notice of its assertion that a force majeure delay 
has commenced within 96 hours after such an occurrence.  The DESIGN/BUILD FIRM 
shall use its reasonable efforts to minimize such delays.  The DESIGN/BUILD FIRM 
shall promptly provide an estimate of the anticipated additional time required to complete 
the Project.  

 
11.20 Construction   services   will    be    performed    by    Subcontractors    and    suppliers 
under contract with DESIGN/BUILD FIRM. DESIGN/BUILD FIRM shall  not  perform  
construction services with its own forces without the written consent of CITY. If 
DESIGN/BUILD FIRM  desires to perform any portion of the Work, it shall be subject to the 
same  procedures as  the various other bidders for such portion of the Work, including the 
submittal of blind  bids. 
 
11.21 DESIGN/BUILD FIRM will develop procedures for the selection of Subcontractors in 
accordance with CITY’s standard policies and procedures. In addition, the DESIGN/BUILD 
FIRM may elect to team with additional DESIGN/ASSIST Subcontractors during design 
development provided such agreements are negotiated at or below established budgets. For all 
scopes of work not subcontracted to DESIGN/ASSIST Subcontractors the DESIGN/BUILD 
FIRM shall develop Subcontractor interest in the  Project and publicly advertise and conduct pre-
bid conferences with interested bidders to review the documents. DESIGN/BUILD FIRM will 
announce at all  pre-  bid  conferences  that proof of licensure required by applicable law must be 
available for review at the bid opening, and review such evidence of licensure of apparent 
qualified low bidders, take competitive bids on the Work of the various Subcontractors or,  if  
authorized  by  the CITY in writing negotiate for the performance of  that  Work.  
DESIGN/BUILD FIRM  may  require bidders to submit bid bonds or other bid security 
acceptable to DESIGN/BUILD FIRM as a prerequisite to bidding on the Work. 
DESIGN/BUILD FIRM will analyze  and  evaluate  the results of the various bids and their 
relationship to budgeted and estimated amounts, and prepare for review with the CITY a bid  
tabulation  analysis  and such other support data  as necessary to properly compare the various 
bids and their responsiveness to the desired scope of Work. DESIGN/BUILD FIRM will review 
the scope of Work in detail with apparent low qualified  and  responsive  bidders  to  determine  
that  their  bids  are  complete  but  do not include duplicate scope items. DESIGN/BUILD FIRM 
will maintain records of all pre-award interviews with all bidders, prepare and submit written 
recommendations to CITY for award of contracts by the DESIGN/BUILD FIRM and promptly 
award and execute contracts with approved Subcontractors. DESIGN/BUILD FIRM will 
disclose any ownership stake in a bidding subcontractor in writing prior to the award of  
contracts. 
 
11.22 Manage, schedule and coordinate the Work and coordinate the Work with  the activities  
and responsibilities of CITY and DESIGN/BUILD FIRM in order to complete the Project in 
accordance with the CITY's budget and  schedule. 
 
11.23 Develop and maintain a program, acceptable to CITY, to assure quality control of the 
construction. 
 
11.24 Require of the  various  Subcontractors  such  coordination  drawings  as  may  be  
necessary to properly coordinate the Work among the  Subcontractors. 
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11.25 In consultation with CITY, take necessary corrective actions when requirements of a 
subcontract or a subcontract schedule are not being  met. 
 
11.26 If CITY-Furnished Contractor-Installed (“OFCI”) materials or equipment are shipped to 
the Project site, notify CITY and be responsible for their acceptance, proper storage, and 
incorporation into the Work provided the scope of the OFCI work is included within the 
Guaranteed Maximum Price. The OFCI materials or equipment will be in conformance  with the 
Design Documents and will be coordinated by CITY or CITY’s representative with 
DESIGN/BUILD FIRM’s schedule. This provision does not apply to Direct  Purchase Materials, 
which will be handled pursuant to  Section. 
 
11.27 DESIGN/BUILD FIRM will verify that subcontractors have obtained the bonds and 
insurance required by this Agreement, in section  9.2.2.B.6. 
 
11.28 DESIGN/BUILD FIRM will maintain a system of accounting consistent with generally 
accepted accounting principles. DESIGN/BUILD FIRM will preserve all accounting records for 
a period of four (4) years after final acceptance of the Work and CITY shall have access to such 
records at all times during performance of the Work and  for a period of four (4)  years  after 
final acceptance of the Work. 

 
 

ARTICLE 12 - CITY’S RESPONSIBILITIES 
12.1  CITY shall assist DESIGN/BUILD FIRM by placing at its disposal any available 

information pertinent to the Project including previous reports, laboratory tests and 
inspections of samples, materials and equipment; property, boundary, easement, rights-
of-way, topographic and utility surveys; property descriptions; and known zoning, deed 
and other land use restrictions. 

 
12.2   CITY shall arrange for access to and make all provisions for DESIGN/BUILD FIRM to 

enter upon public property as required for DESIGN/BUILD FIRM to perform its 
services. 

 
12.3   CITY shall render decisions under this Agreement in a timely manner. 
 
 

ARTICLE 13 - SUPERINTENDENCE AND SUPERVISION 
 

13.1   The orders of the CITY are to be given through the Project Manager, whose instructions 
are to be strictly and promptly followed in every case, provided that they are in 
accordance with this Contract and the other Contract Documents.  Construction Manager 
shall keep on the Project during its progress, a full-time, competent, English speaking 
supervisor, who shall be the Construction Manager Representative and who shall serve as 
the superintendent, and any necessary assistants, all satisfactory to the Project Manager. 

 
13.2   Construction Manager or Construction Manager Representative shall prepare, on a daily 

basis, and keep on the Project site, a bound log setting forth at a minimum, for each day: 
the weather conditions and how any weather conditions affected progress of the Work; 
time of commencement of Work for the day; the Work performed; materials, labor, 
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personnel, equipment and Subcontractors used for the Work; any idle equipment and 
reasons for idleness; visitors to the Project site; any special or unusual conditions or 
occurrences encountered; any materials delivered to the Project site; and the time of 
termination of Work for the day.  The daily bound log shall be available for inspection by 
the CITY, or its authorized designee, at all times during the Project, without previous 
notice. 

 
13.3   If DESIGN/BUILD FIRM, in the course of the Project, finds any discrepancy between 

the Contract Documents and the physical conditions of the site, or any errors or 
omissions in the Contract Documents including, but not limited to, the Plans and 
Specifications, it shall be DESIGN/BUILD FIRM’s sole obligation and duty to 
immediately inform the Project Manager, in writing, and the Project Manager will 
promptly verify same.  Any Work done prior to or after such discovery will be done at 
DESIGN/BUILD FIRM’s sole risk.  NOTWITHSTANDING THE PRECEDING, OR 
ANY OTHER TERM OR CONDITION OF THIS AGREEMENT, DESIGN/BUILD 
FIRM HEREBY ACKNOWLEDGES AND AGREES THAT THIS IS A 
DESIGN/BUILD PROJECT AND, ACCORDINGLY, ANY ERRORS OR OMISSIONS 
SHALL BE CORRECTED AT THE SOLE COST AND EXPENSE OF 
DESIGN/BUILD FIRM AND WITHOUT A CLAIM FOR ADJUSTMENT IN THE 
CONTRACT TIME OR CONTRACT PRICE. 

 
13.4   DESIGN/BUILD FIRM shall coordinate, supervise and direct the Project competently 

and efficiently, devoting such attention thereto and applying such skills and expertise as 
may be necessary to perform and complete the Project in accordance with the Contract 
Documents.  DESIGN/BUILD FIRM shall be solely responsible for the design, 
preparation of Construction Documents, means, methods, techniques, safety, sequences 
and procedures of construction.  DESIGN/BUILD FIRM shall give efficient supervision 
to the Work, using DESIGN/BUILD FIRM’s best skill, attention and judgment. 

 
 

ARTICLE 14 - RESOLUTION OF DISPUTES 
 

14.1   Questions, claims, difficulties and disputes of whatever nature which may arise relative to 
the technical interpretation of the Contract Documents and fulfillment of this Agreement 
as to the character, quality, amount and value of any work done and materials furnished, 
or proposed to be done or furnished under or, by reason of, the Contract Documents 
which cannot be resolved by mutual agreement of CITY Project Manager and 
Design/Build Team Project Manager shall be submitted to the City Manager or his 
designee and Design/Build Team’s representative for resolution.  When either party has 
determined that a disputed question, claim, difficulty or dispute is at an impasse, that 
party shall notify the other party in writing and submit the question, claim, difficulty or 
dispute to the next level of the parties’ respective management levels for resolution.  
Each party may determine in such party’s reasonable discretion as to who the “next level 
of management” is for purposes of resolving disputes. 

 
14.2   All non-technical administrative disputes (such as billing and payment) shall be 

determined by the Project Manager. 
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14.3   During the pendency of any dispute and after a determination thereof, Design/Build 
Team, and CITY shall act in good faith to mitigate any potential damages including using 
construction schedule changes and alternate means of construction.  During the pendency 
of any dispute arising under this Agreement, other than termination herein, Design/Build 
Team shall proceed diligently with performance of this Agreement and CITY shall 
continue to make payments for undisputed amounts in accordance with the Contract 
Documents. 

 
14.4   In the event a resolution of a dispute under this section cannot be resolved, the issue shall 

be submitted by the Design/Build Team to the CITY MANAGER or designee, in writing 
within ten (10) days of the impasse.  The notice must state the basis of the dispute and the 
Design/Build Team’s proposed resolution.  The notice given by the Design/Build Team 
must include a written notarized certification that any GMP adjustment claimed is the 
entire adjustment to which the Design/Build Team has reason to believe it is entitled to as 
a result of the question, claim, difficulty or dispute.  Resolution of such dispute shall be 
made by the City Manager or designee.  The City Manager’s decision shall be final and 
binding on the parties subject to mediation and judicial review. 

 
14.5   Prior to any litigation being commenced, for any disputes which remain unresolved, 

within sixty (60) days after Final Completion of the Work, the parties shall participate in 
mediation to address all unresolved disputes to a mediator mutually agreed upon by the 
parties.  Should any objection not be resolved in mediation, the parties retain all their 
legal rights and remedies provided under the laws of Florida.  Failure by a party to 
comply in strict accordance with the requirements of this Article, then said party 
specifically waives all of its rights provided hereunder, including its rights and remedies 
under the laws of Florida. 

 
 

ARTICLE 15 - CITY’S RIGHT TO TERMINATE AGREEMENT 
 

15.1   If DESIGN/BUILD FIRM fails to begin the design and construction of the Project within 
the time specified, or fails to perform the Project with sufficient workers and equipment 
or with sufficient materials to insure the prompt completion of the Project, in accordance 
with the Contract Documents and schedules, or shall perform the Work unsuitably, or 
cause it to be rejected as defective and unsuitable; or shall discontinue the prosecution of 
the Project, except for excused delays in accordance with this Agreement; or if 
DESIGN/BUILD FIRM shall become insolvent or be declared bankrupt, or commit any 
act of bankruptcy or insolvency, or shall make an assignment for the benefit of creditors; 
or shall not carry on the Project in accordance with the Contract Documents, then the 
CITY shall give notice, in writing, to DESIGN/BUILD FIRM and its surety of such 
delay, neglect or default, specifying the same.  If DESIGN/BUILD FIRM within a period 
of ten (10) calendar days after such notice, shall not proceed in accordance therewith, 
then CITY may, upon written notice from the Project Manager of the fact of such delay, 
neglect or default and DESIGN/BUILD FIRM’s failure to comply with such notice, 
terminate the services of DESIGN/BUILD FIRM, exclude DESIGN/BUILD FIRM from 
the Project site, and take the prosecution of the Project out of the hands of 
DESIGN/BUILD FIRM, as appropriate, or use any or all materials and equipment on the 
Project site as may be suitable and acceptable, in the CITY’s reasonable discretion.  In 
such case, DESIGN/BUILD FIRM shall not be entitled to receive any further payment 
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until the Project is finished.  In addition, CITY may enter into an Agreement for the 
completion of the Project according to the terms and provisions of the Contract 
Documents, or use such other methods as in its opinion shall be required for the 
completion of the Project in an acceptable manner.  All damages, costs and charges 
incurred by CITY shall be deducted from any monies due or which may become due to 
said DESIGN/BUILD FIRM.  Actions will be instituted to recover on the posted bonds.  
In case the damages and expense so incurred by CITY shall be less than the sum which 
would have been payable under this Agreement, if it had been completed by said 
DESIGN/BUILD FIRM, then DESIGN/BUILD FIRM shall be entitled to receive the 
difference.  If such damages and costs exceed the unpaid balance, then DESIGN/BUILD 
FIRM shall be liable and shall pay to CITY the amount of said excess. 

 
15.2   If, after Notice of Termination of DESIGN/BUILD FIRM’s right to proceed, it is 

determined for any reason that DESIGN/BUILD FIRM was not in default, the rights and 
obligations of CITY and DESIGN/BUILD FIRM shall be the same as if the notice of 
termination had been issued pursuant to the Termination for Convenience clause, as set 
forth in Section 13.3 below. 

 
15.3   Notwithstanding any other provision in this Agreement, the performance of work under 

this Agreement may be terminated in writing by CITY, for convenience and without 
cause, upon ten (10) business days from the date of DESIGN/BUILD FIRM’s receipt of 
the written notice to DESIGN/BUILD FIRM of intent to terminate and the date on which 
such termination becomes effective.  In such case, DESIGN/BUILD FIRM shall be paid 
for all work and reimbursables executed, and expenses incurred, such as materials stored, 
cost of severance of leases/contracts directly associated with the Project, and 
demobilization prior to termination.  PAYMENT SHALL INCLUDE REASONABLE 
PROFIT FOR SERVICES ACTUALLY PERFORMED IN FULL PRIOR TO 
TERMINATION DATE, BUT SHALL EXCLUDE ALL LOST PROFITS, INDIRECT 
CONSEQUENTIAL, SPECIAL OR OTHER DAMAGES. 

 
15.4  Upon receipt of Notice of Termination pursuant to Sections 13.1 and 13.2 above, 

DESIGN/BUILD FIRM shall, at its sole cost and expense (other than demobilization as a 
result of the Notice of Termination pursuant to Section 13.3 which shall be paid for by 
the CITY) and as a condition precedent to any further payment obligation by the CITY, 
promptly discontinue all affected work, unless the Notice of Termination directs 
otherwise, and deliver to CITY within seven (7) calendar days of termination, all data, 
drawings, specifications, reports, estimates, summaries and such other information as 
may have been required by the Contract Documents, whether completed or in process.  
Compensation shall be withheld until all documents are produced to CITY pursuant to 
this Article. 

 
 

ARTICLE 16 - DESIGN/BUILD FIRM’S RIGHT TO STOP WORK 
OR TERMINATE CONTRACT 

 
16.1   If the Project should be stopped under any order of any court or other public authority for 

a period of more than ninety (90) calendar days, through no act or fault of 
DESIGN/BUILD FIRM or of anyone employed by DESIGN/BUILD FIRM, or if the 
Project Manager should fail to review and approve or state in writing reasons for non-
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approval of any requisition for payment within twenty (20) business days after it is 
presented; or if CITY fails to pay DESIGN/BUILD FIRM within thirty (30) calendar 
days after submittal of a proper requisition for payment, as approved by the Project 
Manager, then DESIGN/BUILD FIRM may give written notice to CITY, of such delay, 
neglect or default, specifying same.  If CITY, within a period of ten (10) business days 
after such written notice, shall not remedy the delay, neglect, or default upon which 
notice is based, then DESIGN/BUILD FIRM may stop work until payment is made, or 
terminate this Agreement and recover from CITY payment for all Work executed and 
reasonable expenses sustained, but excluding any claim for payments for lost profits, 
indirect, special, consequential or other damages. 

 
 

ARTICLE 17 – NOTICES 
 

17.1   Whenever either party desires to give notice to the other, such notice must be in writing 
with proof of delivery or receipt.  The notice shall be address to the party for whom it is 
intended at the place last specified; and the place for giving of notice shall remain until it 
shall have been changed by written notice in compliance with the provisions of this 
paragraph.  For the present, the parties designate the following as the respective places 
for giving notice: 

 
FOR THE CITY: 
City Manager 
City of Fort Lauderdale 
100 North Andrews Avenue 
Fort Lauderdale, Florida 33301 
 
with copies to: 
 
Project Manager and City Attorney 
City of Fort Lauderdale 
100 North Andrews Avenue 
Fort Lauderdale, Florida 33301 
 
FOR THE DESIGN/BUILD FIRM: 
Richard A. Cohen 
Operations Manager 
Hensel Phelps Construction 
Phone: 954-447-0000 
Email: Rcohen@henselphelps.com 
 
 

ARTICLE 18 – BONDS AND INSURANCE 
 

18.1 DESIGN/BUILD FIRM shall furnish, or cause to be furnished, on or before seven (7) 
days after execution of this Agreement, the following:  UPerformance Bond and Payment 
Bond (Surety) 
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18.2  THE DESIGN/BUILD FIRM shall execute and record in the public records of Broward 
County, Florida, a payment and performance bond in an amount at least equal to the 
Contract Price guaranteeing to CITY the completion and performance of the Project 
covered in this Agreement as well as full payment of all suppliers, material persons, 
laborers, or Subcontractors employment pursuant to the Project.  The Payment and 
Performance bond shall be with a surety insurer authorized to do business in the state of 
Florida as surety, (“Bond”), in accordance with Sec. 255.05, Fla. Stat., as may be 
amended or revised, as security for the faithful performance and payment of all of the 
Contractor’s obligations under the Contract Documents.  The performance and payment 
bond shall remain in full force and effect during the Project and 60 days beyond the 
contract term for close out. 

 
18.3   THE DESIGN/BUILD FIRM shall furnish to the CITY, Certificate(s) of Insurance which 

indicate that insurance coverage has been obtained which meets the requirements as 
outlined below and in the solicitation: 

 
COMMERCIAL GENERAL LIABILITY 
UCommercial General Liability and Required Endorsements in SolicitationU: 
Bodily Injury and Property Damage Liability 
Combined Single Limit 
Each Occurrence     Limit: $1,000,000 
General Aggregate Limit    Limit: $2,000,000 
Personal Injury     Limit: $1,000,000 
Products/Completed Operations:   Limit: $1,000,000 
Bodily Injury and Property Damage Liability 
Combined Single Limit 
Any Auto      Limit: $1,000,000 
 
UOtherU: 
Longshoreman/Jones Act to the Workers Comp Limit: Statutory 
Pollution Liability     Limit: $1,000,000 
Excess/Umbrella Liability    Limit: $2,000,000 
Marine Liability, with P & I and Hull Coverage Limit: $1,000,000 
 
 
UProfessional Liability/Errors and Omissions CoverageU: 
Combined Single Limit 
Each Occurrence     Limit: $1,000,000 
General Aggregate Limit    Limit: $2,000,000 
Deductible not to exceed    10% 
Must be in effect for at least five (5) years after Project completion 
 

18.4  All deductibles for insurance required in this Agreement are the responsibility of the 
DESIGN/BUILD FIRM.  Certificates will indicate no modification or change in 
insurance shall be made without thirty (30) days in advance notice to the certificate 
holder.  Certificate holder must read: CITY OF FORT LAUDERDALE, 100 N. Andrews 
Avenue, Fort Lauderdale, Florida 33301.  Compliance with the foregoing requirements 
shall not relieve the DESIGN/BUILD FIRM of its liability and obligation under this 
section or under any other section of this Agreement. 

 CAM 18-0856 
Revised EXHIBIT 1 

Page 37 of 120



 
18.5   The DESIGN/BUILD FIRM shall be responsible for assuring that the insurance 

certificates required in conjunction with this Section remain in force for the duration of 
the Project.  If insurance certificates are scheduled to expire during the contractual 
period, the DESIGN/BUILD FIRM shall be responsible for submitted new or renewed 
insurance certificates to the City at a minimum of thirty (30) calendar days in advance of 
such expiration.  In the event that expired certificates are not replaced with new or 
renewed certificates that cover the contractual period, the CITY shall: 

 
A. Suspend the Agreement until such time as the new or renewed certificates are 

received by the CITY; 
 

B. The CITY may, at its sole discretion, terminate the Agreement for cause and seek 
damages from the Contractor in conjunction with the violation of the terms and 
conditions of the Agreement. 

 
 

ARTICLE 19 - SUBSTANTIAL COMPLETION 
 

19.1   When DESIGN/BUILD FIRM considers that the Project, or a designated portion thereof, 
which is acceptable to CITY, in the event CITY chooses to accept same pursuant to the 
sole authority and discretion, is substantially complete, DESIGN/BUILD FIRM shall so 
notify the Project Manager, in writing, and shall prepare for submission to the Project 
Manager a thorough list of items to be completed or corrected, together with a schedule 
for completion of all items.  The failure to include any items on such list does not alter 
the responsibility of DESIGN/BUILD FIRM to complete all Work in accordance with the 
Contract Documents.  The Project Manager, and such other persons as they may deem 
necessary, shall conduct a joint inspection to determine that the Project (or designated 
portion thereof) is substantially complete.  The Project Manager will then instruct 
DESIGN/BUILD FIRM to prepare and deliver to the Project Manager a Certificate of 
Substantial Completion which shall establish the date of Substantial Completion for the 
Project (or that portion of the Project).  After review of the certificate by the Project 
Manager, CITY shall either accept or reject the certificate.  Acceptance of Substantial 
Completion by CITY shall be based upon compliance with the Contract Documents and 
Applicable Laws.  DESIGN/BUILD FIRM shall have thirty (30) days to complete the 
items listed therein.   Warranties required by the Contract Documents and submitted in 
appropriate form to the Project Manager along with the request for Substantial 
Completion shall commence on the date of Substantial Completion of the Project (or for 
that portion of the Project).  The Certificate of Substantial Completion shall be submitted 
to CITY through the Project Manager and DESIGN/BUILD FIRM for its written 
acceptance of the responsibilities assigned to it in such Certificate. 

 
 

ARTICLE 20 - SHOP DRAWINGS AND SCHEDULE OF VALUES 
 

20.1  DESIGN/BUILD FIRM shall submit Shop Drawings for all equipment, apparatus, 
machinery, fixtures, piping, wiring, fabricated structures and manufactured articles.  The 
purpose of a Shop Drawing is to show the suitability, efficiency, technique of 
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manufacture, installation requirements, details of the item and evidence of its compliance 
or noncompliance with the Contract Documents. 

 
20.2   DESIGN/BUILD FIRM shall thoroughly review and check the Shop Drawings and each 

and every copy shall show DESIGN/BUILD FIRM’s approval thereon. 
 
20.3   If the Shop Drawings show or indicate departures from the Contract requirements, 

DESIGN/BUILD FIRM shall make specific mention thereof in its shop drawing 
submittal and a separate letter.  Failure to point out such departures shall not relieve 
DESIGN/BUILD FIRM from its responsibility to comply with the Contract Documents.  
Project Manager shall determine acceptability of change and, in considering said change, 
may require data, technical comparisons, cost comparisons, quality comparisons and/or 
calculations to determine the equality of deviations.  Project Manager is not obligated to 
accept deviations. 

 
20.4  No acceptance will be given to partial submittal of Shop Drawings for items which 

interconnect and/or are interdependent.  It is DESIGN/BUILD FIRM’s responsibility to 
assemble the Shop Drawings for all such interconnecting and/or independent items, check 
them, and then make one (1) submittal to the Project Manager, along with 
DESIGN/BUILD FIRM’s comments as to compliance, noncompliance, or features 
requiring special attention. 

 
20.5   If catalog sheets or prints of manufacturers’ standard drawings are submitted as Shop 

Drawings, any additional information or changes on such drawings shall be typewritten 
or lettered in ink.  Catalog sheet with multiple options shall be highlighted to depict 
specific pertinent data including options. 

 
20.6   DESIGN/BUILD FIRM shall submit to Project Manager five (5) copies.  Re-submissions 

of Shop Drawings shall be made in the same quantity until final acceptance is obtained. 
 
20.7   Project Manager’s acceptance of the Shop Drawings, as approved by DESIGN/BUILD 

FIRM, will be for general compliance with the Plans and Specifications, and shall not 
relieve DESIGN/BUILD FIRM of responsibility for the accuracy of such Drawings, nor 
for the proper fittings and construction of the Work, nor for the furnishing of the 
Materials or Work required by the Contract and not indicated on the Drawings. 

 
20.8   DESIGN/BUILD FIRM shall keep one (1) set of Shop Drawings, marked with the 

Contract Administrator’s acceptance, as the Project site at all times. 
 
20.9  The DESIGN/BUILD FIRM shall submit a Schedule of Values to the Contract 

Administrator as specified in the Technical Specifications.  DESIGN/BUILD FIRM shall 
submit to the Project Manager a separate Schedule of Values for demolition, abatement, 
and site work ten (10) calendar days prior to commencing such portion of the Work.  The 
schedule will be typed on 8 ½” x 11” white paper listing: title of Project, location, Project 
number, Consultant, Contractor, Contract designation and date of submission.  The 
schedule shall list the installed value of the component parts of the Work in sufficient 
detail to serve as a basis for computing values for progress payments during the 
construction.  The table of contents of the specifications shall establish the format for 
listing the component items.  Each line item will be identified by the number and title of 
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the respective major section of the specifications.  For each line item, DESIGN/BUILD 
FIRM shall list the sub-values of major products or operations under the item.  Each item 
shall include the proportion of DESIGN/BUILD FIRM’s overhead and profit.  For any 
items for which progress payments will be requested for stored materials, the value will 
be broken down with: 

 
A.  The cost of materials delivered, unloaded, properly stored and safeguarded, with taxes 

paid; and 
B.  The total installed value. 
 
 

ARTICLE 21 - FIELD ENGINEERING 
 

21.1   The DESIGN/BUILD FIRM shall provide and pay for field engineering services required 
for the Project.  This work shall include the following elements: 

 
A. Survey work required in execution of the Project; 

 
B. Civil, structural or other professional engineering, architectural, landscape 

architectural, or land surveying services specified, or required to execute the 
DESIGN/BUILD FIRM’s construction methods. 

 
21.2   The survey completed by DESIGN/BUILD FIRM will identify the qualified engineer or 

registered land surveyor, acceptable to the CITY, and he or she shall be retained by the 
DESIGN/BUILD FIRM at the outset of this Project. 

 
21.2.1  The survey will locate and protect control points prior to starting site work, and 

will preserve all permanent reference points during construction. 
 
21.2.2  No changes or relocations will be made without prior written notice to the Project 

Manager. 
 
21.2.3  A written report shall be made to the Project Manager when any reference point is 

lost or destroyed, or requires relocation because of necessary changes in grades or 
locations. 

 
21.2.4  The surveyor shall be required to replace Project control points which may be lost 

or destroyed.  The surveyor shall be duly registered as a surveyor or mapper, as 
required by state law. 

 
 21.2.5  Replacements shall be established based upon original survey control. 
 
 

ARTICLE 22 - FIELD LAYOUT FOR THE WORK AND RECORD DRAWINGS 
 

22.1   The entire responsibility for establishing and maintaining a line and grade in the field lies 
with DESIGN/BUILD FIRM.  DESIGN/BUILD FIRM shall maintain an accurate and 
precise horizontal and vertical record of the existing pavement conditions; final pavement 
conditions; and all pipe lines, conduits, structures, underground utility access portals, 
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handholes, fittings, etc. encountered or installed during construction.  DESIGN/BUILD 
FIRM shall deliver these records in good order to the Project Manager as the work is 
completed.  These records shall serve as a basis for “as-built” drawings.  The cost of all 
such field layout and recording work is included in the Contract Price. 

 
22.2   DESIGN/BUILD FIRM shall maintain in a safe place at the site, one (1) record copy of 

the Plans and Specifications, addenda, written amendments, Change Orders and written 
interpretations and clarifications, in good order and annotated to show all changes made 
during construction.  These record documents, together with all approved samples and a 
counterpart of all approved Shop Drawings, will be available to Project Manager for 
reference.  Upon completion of the Project, these record documents, samples and Shop 
Drawings shall be delivered to the Project Manager. 

 
22.3   At the completion of the Project, the DESIGN/BUILD FIRM shall turn over to the City a 

set of reproducible drawings and a complete set of all drawings in the latest version of 
AutoCAD on Compact Disk, not compressed, which accurately reflect the “as-built” 
conditions of the new facilities.  All changes made to the Construction Documents, either 
as clarifications or as changes, will be reflected in the plans.  The changes shall be 
submitted at least monthly to the Project Manager.  These “as-built” drawings and the 
latest version of the AutoCAD format media must be delivered and found to be 
acceptable prior to final payments. 

 
 

ARTICLE 23 - NO DAMAGES FOR DELAY 
 

23.1   NO CLAIM FOR DAMAGES OR ANY CLAIM OTHER THAN FOR AN 
EXTENSION OF TIME SHALL BE MADE OR ASSERTED AGAINST CITY BY 
REASON OF ANY DELAYS EXCEPT AS PROVIDED HEREIN OR ELSEWHERE 
IN THE CONTRACT.  DESIGN/BUILD FIRM shall not be entitled to an increase in the 
Contract Price or payment or compensation of any kind from CITY for direct, indirect, 
consequential, impact, or other costs, expenses or damages including, but not limited to, 
costs of acceleration or inefficiency arising because of delay, disruption, interference or 
hindrance from any cause whatsoever, whether such delay, disruption, interference, or 
hindrance be reasonable or unreasonable, foreseeable or unforeseeable, or avoidable or 
unavoidable; provided, DESIGN/BUILD FIRM hindrances or delays are not due to fraud, 
bad faith or active interference and/or actions or omissions by the CITY, 
DESIGN/BUILD FIRM shall be entitled only to extensions of the Contract Time as the 
sole and exclusive remedy for such resulting delays, in accordance with and to the extent 
specifically provided above.  The specific application of this Article to other provisions 
of this Agreement shall not be construed as a limitation of any sort upon the further 
application of this Article.  Ten Dollars ($10.00) of DESIGN/BUILD FIRM’s fee is 
acknowledged as separate and independent consideration for the covenants contained in 
this Article. In the event DESIGN/BUILD FIRM is unable to complete its contractual 
services because of delays resulting from untimely review by the CITY or other 
governmental authorities having jurisdiction over the Project, and such delays are not the 
fault of DESIGN/BUILD FIRM, CITY shall grant a reasonable extension of time for 
completion of the services and shall provide reasonable compensation, if appropriate.  It 
shall be the responsibility of DESIGN/BUILD FIRM to notify the Project Manager or 
Contract Administrator in writing whenever a delay in approval by a governmental 
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agency is anticipated or experienced, and to inform CITY of all facts and details related 
to the delay. 

 
 

ARTICLE 24 - LIMITATION OF LIABILITY 
 

24.1   The CITY desires to enter into this Agreement only if in so doing the CITY can place a 
limit on the CITY’s liability for any cause of action arising out of this Agreement, so that 
the CITY’s liability for any breach never exceeds the sum of $5,000,000.00.  For other 
good and valuable consideration, the receipt and sufficiency of which is hereby 
acknowledged, the DESIGN/BUILD FIRM hereby expresses its willingness to enter into 
this Agreement with the knowledge that the DESIGN/BUILD FIRM’s recovery from the 
CITY to any action or claim arising from the Agreement is limited to a maximum amount 
of $5,000,000.00, , for any action or claim arising out of this Agreement.  Nothing 
contained in this paragraph or elsewhere in this Agreement is in any way intended either 
to be a waiver of the limitation placed upon the CITY’s liability beyond the limits 
established in Fla. Stat. Sec. 768.28; and no claim or award against the CITY shall 
include attorney’s fees, investigative costs, expert fees, suit costs or pre-judgment 
interest. 

 
 

ARTICLE 25 - GOVERNING LAW 
 

25.1   This Agreement shall be interpreted and construed in accordance with and governed by 
the laws of the State of Florida.  Any controversies or legal problems arising out of this 
Agreement and any action involving the enforcement or interpretation of any rights 
hereunder shall be submitted to the exclusive jurisdiction of the State courts of the 
Seventeenth Judicial Circuit of Broward County, Florida, the venue situs, and shall be 
governed by the laws of the State of Florida.  To encourage prompt and equitable 
resolution of any litigation that may arise hereunder, EACH PARTY HEREBY WAIVES 
ANY RIGHTS IT MAY HAVE TO A TRIAL BY JURY OF ANY SUCH 
LITIGATION.  DESIGN/BUILD FIRM SHALL SPECIFICALLY BIND ITS PROJECT 
TEAM MEMBERS AND ANY AND ALL SUBCONTRACTORS TO THE 
PROVISIONS OF THE CONTRACT. 

 
 

ARTICLE 26 - MISCELLANEOUS PROVISIONS 
 

26.1 UOWNERSHIP OF DOCUMENTSU: All finished or unfinished documents, data, studies, 
surveys, drawings, maps, models, photographs, specifications, plans and reports prepared 
or provided by Design/Build Team in connection with this Agreement shall become the 
property of CITY, whether the Project for which they are made is completed or not, shall 
become the property of CITY and shall be delivered by Design/Build Team to Project 
Manager within fifteen (15) days of the receipt of the written notice of termination or 
upon completion of the Project.  If applicable, CITY may withhold payments then due to 
Design/Build Team until Design/Build Team complies with the provisions of this section. 

 
26.2   UAUDIT RIGHT AND RETENTION OF RECORDSU: CITY and its designees shall have 

the right to audit and copy the books, records, and accounts of Design/Build Team that 
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are related to this Project.  Design/Build Team shall keep such books, records, and 
accounts as may be necessary in order to record complete and correct entries related to 
the Project.  Design/Build Team shall preserve and make available, at reasonable times 
for examination and audit by CITY, all financial records, supporting documents, 
statistical records, and any other documents pertinent to this Agreement for the required 
retention period of the Florida Public Records Act, Chapter 119, Florida Statutes, or, if 
the Florida Public Records Act is not applicable, for a minimum period of three (3) years 
after termination of this Agreement. Construction Manager's "records", as referred to in  
this Agreement , shall include any and all information, materials and data of every kind   
and character, including without limitation, records, books, papers, documents, 
subscriptions, recordings, agreements, purchase orders, leases, contracts, commitments, 
arrangements, notes, daily diaries, superintendent  reports,  drawings,  receipts,  vouchers 
and memoranda, and any and  all other agreements, sources of information  and matters  
that may in CITY's judgment have any bearing upon or pertain to any matters, rights, 
duties or obligations under or covered by any Contract Document. Such records shall 
include (hard copy, as well as computer readable data if it can be made available), written 
policies and procedures; time sheets; payroll registers; cancelled checks; subcontract files 
(including proposals of successful and unsuccessful bidders, bid recaps, etc.), complete  
with all executed change orders and the applicable supporting pricing documentation in 
accordance with Sections 10.3.1 and 10.3.4 of this Agreement; original estimates; 
estimating work sheets; correspondence; change order files (including documentation 
covering negotiated settlements); back-charge  logs  and  supporting  documentation; 
general ledger entries detailing cash and trade discounts earned, insurance rebates and 
dividends; and any other Construction Manager records which may have a bearing on 
matters of interest to the CITY in connection with Construction Manager's dealings with 
the CITY (,all foregoing hereinafter referred to as "records") to the extent necessary to 
permit evaluation and verification of: a) Construction Manager compliance with the 
requirements of this Agreement, b) compliance with provisions for pricing change orders, 
invoices or claims submitted by the Construction Manager or his payees. Construction 
Manager shall require all payees (examples of payees include Subcontractors, insurance 
agents, material suppliers, etc.) to comply with the provisions of this article by incurring   
the requirements hereof in a written contract agreement between Construction  Manager  
and payee. Such requirements to include flow-down right of audit provisions in contracts 
with payees will also apply to Subcontractors and Sub-Subcontractors, material suppliers, 
etc. Construction Manager will cooperate fully and will require its Related Parties and all 
of its Subcontractors (including those entering into lump sum subcontracts) to cooperate 
fully in furnishing or in making available to CITY from time to time whenever requested 
in an expeditious manner any and all such information, materials and data. CITY's 
authorized representative or designee shall have reasonable access to the Construction 
Manager's facilities, shall be allowed to interview all current or former  employees  to 
discuss matters pertinent to the performance of this contract, and shall be provided  
adequate and appropriate work space, in order to conduct audits in compliance with this 
article.  If any audit has been initiated and audit findings have not been resolved at the 
end of the retention period or three (3) years, whichever is longer, the books, records, and 
accounts shall be retained until resolution of the audit findings.  If the Florida Public 
Records Act is determined by CITY to be applicable to Design/Build Team’s records, 
Design/Build Team shall comply with all requirements thereof; however, no 
confidentiality or non-disclosure requirement of either federal or state law shall be 
violated by DESIGN-BUILD TEAM.  Any incomplete or incorrect entry in such books, 
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records, and accounts shall be a basis for CITY’s disallowance and recovery of any 
payment upon such entry. If an audit inspection or examination in accordance with this 
Article, and finds that the Construction Manager overcharged CITY, the Construction 
Manager shall pay to CITY the Overcharged Amount, which is defined as the total 
aggregate overcharged amount together with interest thereon (such interest to be  
established at the rate of 12% annum – calculated based on the Overcharged Amount 
average date of occurrence until the Construction Manager is notified of the Overcharged 
Amount. If the Overcharged Amount is not paid within 7 days  of  notification,  then  
interest will continue to accrue and be payable until the Construction Manager pays the 
amount owed). If the Overcharged Amount is equal to or greater than $35,000.00, the 
Construction Manager shall pay to CITY the Overcharged Amount (including  any  
accrued interest as defined above) and the Audit Amount, which is defined as the total 
aggregate of CITY's reasonable audit costs, incurred as a result of its audit of the 
Construction Manager and CITY. If such amounts owed the Construction Manager are 
insufficient to cover the Overcharged Amount and Audit amount, as applicable, then the 
Construction Manager hereby acknowledges and agrees that it shall pay such remaining 
amounts; to CITY within seven (7) business day of its receipt of CITY's invoice or such 
remaining amounts. In no event shall the Overcharged Amount or the Audit Amount be 
deemed a reimbursable Cost of the  Work. 

 
26.3 UARCHITECT/ENGINEERU: DESIGN/BUILD FIRM shall use the architect/engineer, 

including subconsultants, identified in the proposal that were a material part of the 
selection of the Design/Build Team to provide the services for this Project.  
DESIGN/BUILD FIRM shall obtain written approval of CITY’s Public Works Director 
prior to changing or modifying the list of subconsultants submitted by the Design/Build 
Team.  The list of Architect/Engineer, including subconsultants, is provided on the 
Design Build Firm’s Response to RFP. 

 
26.4 UASSIGNMENT AND PERFORMANCEU: Neither this Agreement nor any interest herein 

shall be assigned, transferred, or encumbered without the prior written consent of the 
other party. 

 
26.5 UCOUNTERPARTSU: This Agreement may be executed in three (3) counterparts, each of 

which shall be deemed to be an original. 
 
26.6 UALL PRIOR AGREEMENTS SUPERSEDEDU: This Agreement incorporates and 

includes all prior negotiations, correspondence, conversations, agreements or 
understandings applicable to the matters contained herein; and the parties agree that there 
are no commitments, agreements or understandings concerning the subject matter of this 
Agreement that are not contained in this Agreement.  Accordingly, the parties agree that 
no deviation from the terms hereof shall be predicated upon any prior representations or 
agreements whether oral or written. 

 
26.7 UAMENDMENTSU: No modification, amendment, or alteration in the terms or conditions 

contained herein shall be effective unless contained in a written document executed by 
both parties with the same formality and of equal dignity herewith. 

 
26.8 UINDEPENDENT CONTRACTORU: DESIGN/BUILD FIRM is an independent contractor 

under this Agreement.  Services provided by DESIGN/BUILD FIRM shall be subject to 
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the supervision of DESIGN/BUILD FIRM.  In providing the services, DESIGN/BUILD 
FIRM or its agents shall not be acting and shall not be deemed as acting as officers, 
employees, or agents of the CITY.  No partnership, joint venture, or other joint 
relationship is created hereby.  CITY does not extend to DESIGN/BUILD FIRM or its 
agents any authority of any kind to bind CITY in any respect whatsoever. 

 
26.9 UTHIRD PARTY BENEFICIARIESU: Neither DESIGN/BUILD FIRM or CITY intends to 

directly or substantially benefit a third party by this Agreement.  The parties expressly 
acknowledge that it is not their intent to create any rights or obligations in any third 
person or entity under this Agreement.  Therefore, the parties agree that there are no third 
party beneficiaries to this Agreement and that no third party shall be entitled to assert a 
claim against either of them based upon this Agreement. 

 
26.10 UWAIVER OF BREACH AND MATERIALITYU: Failure by the CITY or 

DESIGN/BUILD FIRM to enforce any provision of this Agreement shall not be deemed 
a waiver of such provision or modification of this Agreement. 

 
26.11 UMATERIAL TERM:U CITY and DESIGN/BUILD FIRM agree that each requirement, 

duty, and obligation set forth herein is substantial and important to the formation of this 
Agreement, and therefore, may be considered is a material term by the CITY. 

 
26.12 UCOMPLIANCE WITH LAWSU: DESIGN/BUILD FIRM shall comply with all federal, 

state, and local laws, codes, ordinances, rules and regulations in performing its duties, 
responsibilities, and obligations related to this Agreement. 

 
26.13 UNONDISCRIMINATION, EQUAL EMPLOYMENT OPPORTUNITY, AND 

AMERICANS WITH DISABILITIES ACTU: DESIGN/BUILD FIRM shall not 
unlawfully discriminate against any person in its operations and activities in its use or 
expenditure of the funds or any portion of the funds provided by this Agreement and shall 
affirmatively comply with all applicable provisions of the Americans with Disabilities 
Act in the course of providing any services funded in whole or in party by CITY, 
including Titles 1 and 11 of the Act, and all applicable regulations, guidelines and 
standards. 

 
 DESIGN/BUILD FIRM’s decisions regarding the delivery of work and services under 

this Agreement shall be made without regard to or consideration of race, age, religion, 
color, gender, sexual orientation, national origin, marital status, physical or mental 
disability, political affiliation, or any other factor which cannot be lawfully or 
appropriately used as a basis for service delivery. 

 
 DESIGN/BUILD FIRM shall comply with Title 1 of the Americans with Disabilities Act 

regarding nondiscrimination on the basis of disability in employment and further shall not 
discriminate against any employee or applicant for employment because of race, age, 
religion, color, gender, sexual orientation, national origin, marital status, political 
affiliation, or physical or mental disability.  In addition, DESIGN/BUILD FIRM shall 
take affirmative steps to ensure nondiscrimination in employment against disabled 
persons.  Such actions shall include, but not be limited to, the following: employment, 
upgrading, demotion, transfer, recruitment or recruitment advertising, layoff, termination, 
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rates of pay, other forms of compensation, terms and conditions of employment, training 
(including apprenticeship) and accessibility. 

 
 DESIGN/BUILD FIRM shall take affirmative action to ensure that applicants are 

employed and employees are treated without regard to race, age, religion, color, gender, 
sexual orientation, national origin, marital status, political affiliation, or physical or 
mental disability during employment.  Such actions shall include, but not be limited to, 
the following: employment, upgrading, demotion, transfer, recruitment or recruitment 
advertising, layoff, termination, rates of pay, other forms of compensation, terms and 
conditions of employment, training (including apprenticeship) and accessibility. 

 
26.14 UPUBLIC ENTITY CRIMES ACTU: In accordance with the Public Entity Crimes Act, Sec. 

287.133, Florida Statutes, a person or affiliate who is a contractor, consultant or other 
provider, who has been placed on the convicted vendor list following a conviction for a 
Public Entity Crime, may not submit a bid on a contract to provide any goods or services 
to the CITY, may not submit a bid on a contract with the CITY for the construction or 
repair of a public building or public work, may not submit bids on leases of real property 
to the CITY, may not be awarded or perform work as a contractor supplier, Subcontractor 
or consultant under a contract with the CITY and may not transact any business with the 
CITY in excess of the threshold amount provided in Section 287.017, Florida Statutes, as 
amended, for category two purchases for a period of thirty-six (36) months from the date 
of being placed on the convicted vendor list.  Violation of this section shall result in 
cancellation of the CITY purchase and may result in debarment. 

 
26.15 USEVERENCEU: In the event a portion of this Agreement is found by a court of competent 

jurisdiction to be invalid, the remaining provisions shall continue to be effective unless 
CITY elects to terminate this Agreement.  The election to terminate this Agreement based 
upon this provision shall be made within seven (7) days after the finding by the court 
becomes final. 

 
26.16 UJOINT PREPARATIONU: Preparation of this Agreement has been a joint effort of the 

CITY and DESIGN/BUILD FIRM and the resulting document shall not, solely as a 
matter of judicial construction, be construed more severely against one of the parties than 
any other. 

 
26.17 UPRIORITY OF PROVISIONSU: If there is a conflict or inconsistency between any term, 

statement, requirement, or provision of any exhibit attached hereto, any document or 
events referred to herein, or any document incorporated into this Agreement by reference 
and a term, statement, requirement, or provision of this Agreement, the term, statement, 
requirement, or provision contained in Articles 1 through 21 shall prevail and be given 
effect. 

 In the event of a conflict among the Contract Documents, the most stringent requirement 
shall control. 

 
26.18 UTAXES:U DESIGN/BUILD FIRM shall pay all applicable sales, consumer, use and other 

taxes as required by law.  DESIGN/BUILD FIRM is responsible for reviewing the 
pertinent state statutes involving state taxes and complying with all requirements. 
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All such taxes that are required as of the time of Agreement execution shall be included in the 
Guaranteed Maximum Price. 
 

[REMAINDER OF THIS PAGE INTENTIONALLY LEFT BLANK] 
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 IN WITNESS OF THE FOREGOING, the parties have set their hands and seals the day 
and year first written above. 
 

CITY 
 

CITY OF FORT LAUDERDALE, a municipal  
corporation of the State of Florida. 

 
 
      ________________________________  
      LEE R. FELDMAN, City Manager 
 
 
(CORPORATE SEAL)    ATTEST: 
 
 
      _________________________________ 
      JEFFREY A. MODARELLI, City Clerk 
 
 
 
      Approved as to form: 
 
 
      __________________________________ 
      RHONDA MONTOYA HASAN 
      Assistant City Attorney 
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DESIGN/BUILD FIRM 
 

WITNESSES:     HENSEL PHELPS CONSTRUCTION,  
       a Delaware General Partnership authorized to do 

business in Florida  
 
 

____________________________  By:______________________________ 
Signature 
____________________________  __________________________________ 
Print Name     [Print Name, check title]  
      ☐  President   ☐ Vice President 
____________________________ ☐  Authorized Signatory (Please provide corporate 
Signature    authorization) 
____________________________ 
Print Name  
      ATTEST: 
 
(CORPORATE SEAL)   ____________________________ 
      Secretary 
      ____________________________ 
      [Print Name] 
   
 
STATE OF _______________: 
COUNTY OF _____________: 
 
 The foregoing instrument was acknowledged before me this ____ day of 
_____________, 2018, by ________________________ as _____________________ of 
HENSEL PHELPS CONSTRUCTION, a Delaware General Partnership authorized to transact 
business in the State of Florida, who is ☐ personally known to me or ☐ has produced 
_____________________ as identification. 
 (SEAL)    ______________________________________  
     Notary Public, State of _________ (Signature of  

 Notary Taking Acknowledgment) 
     ______________________________________ 
     Name of Notary Typed, Printed or Stamped 
 
     My Commission Expires: __________________ 
     Commission Number: _____________________ 
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8/6/2018

Included Included NOT included NOT included

Minimum 

Requirement

Minimum 

Requirement

(Deferred 

Purchase)

Project 

Enhancement

Removed from 

Project Comments

1 Dive Pool

2 New Dive Pool �
3 New equipment for Dive Pool �
4 Alternate for steps on south of Dive Pool �
5 Provide 5 meter deep Dive Pool � 10 meter platform per FINA guidelines

6 Provide 6 meter deep Dive Pool � High Dive per FINA guidelines

7 Starting Blocks at Dive Pool TBD Not in original scope of work

8 Spring Boards and Platforms at North of Dive Pool 182,195$           Deferred purchase

9 Spring Boards at South Dive Tower 52,000$             

10 Liquid Bleach �
11 UV System 57,869$             

12 ChlorKing System 160,462$           

13 Pool furnishings and accessories 12,016$             Lane dividers & storage reels, Backstroke stanchions

14

15 Competition Pool

16 New Competition Pool �
17 New Pool Equipment for Competition Pool �
18 Liquid Bleach �
19 UV System 57,869$              

20 ChlorKing System 160,462$            

21 Provide one Stainless Steel Bulkhead instead of two 205,000$           

22 Provide second Stainless Steel Bulkhead 205,000$           

23 Pool furnishings and accessories (FFE items) 129,680$           

Water polo goals/course markings, Starting Blocks 

(20), Lane dividers & storage reels, stanchions, 

pennat lines, Lifeguard Chairs (4)
24

25 Training Pool

26 Resurface existing Training Pool �
28 Liquid Bleach �
27 Provide all underground rough-in to new equipment room � Equipment, piping & labor inside of pool equipment 

29 Use existing pool equipment at Training Pool �
29a Allowance to integrate existing pool equipment at Training Pool � �

30

Provide new pool equipment for Training Pool inside new equipment 

room � 347,775$           

31 UV System 57,869$             

32 ChlorKing System 182,972$           

33 Existing pool accessories to remain �
34 Provide additional pool accessories per DCP criteria TBD

35

Fort Lauderdale Aquatic Complex
Project Scope Elements

Item Description
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8/6/2018

Included Included NOT included NOT included

Minimum 

Requirement

Minimum 

Requirement

(Deferred 

Purchase)

Project 

Enhancement

Removed from 

Project Comments

Fort Lauderdale Aquatic Complex
Project Scope Elements

Item Description

36 Teaching pool

37 Resurface Existing Teaching Pool �
38 Existing Shade Structure at Teaching Pool to remain �
39 Existing Teaching Pool equipment, structure and pool deck to remain �
40 New Teaching Pool located in SW lawn of HOF � 46x22 ft pool with minimum 6ft concrete deck

41 Liquid Bleach � not included

42 New pool equipment for teaching pool in same location as existing � w/above

43 New Shade Structure for new Teaching Pool �
44 UV System TBD

45 ChlorKing System TBD

46 Pool furnishings and accessories w/above

47

48 Spa

49 Provide new Spa located west of new Dive Tower �
50 Provide new Spa equipment in same location of existing �
51 Existing shade structure at existing spa location to remain �
52 Provide new shade structure at new Spa TBD

53

54 Grandstand Seating Competition Pool

55 Alternate for Canopy over grandstand seating at competition pool X

56 Provide 1550 seating per DCP criteria �
57 Provide Storage Room per DCP criteria �
58

59 Diving Grandstand Seating

60 Provide standalone grandstand bleachers with 340 seats 156,774$           

61 Delete diving grandstand bleachers � Existing portable bleachers to be used

62

63 Provide grandstand building below seating TBD

64 Storage Area below diving grandstand TBD Space underneath not enclosed

65

66 Public Bathroom Building

67 Construct new public bathroom building west of facility entrance �
68 Reduce fixture count to 39 based on revised 1,900 grandstand seats �
69 Provide Storage Room at Public Bathroom Building TBD

70  

71 Dryland Training

72 Concrete slab only (pit not required) X

73 Shade structure at dryland diving TBD

74 Locate dryland diving at location of Future Teaching Pool TBD

75 Reuse existing dryland diving training equipment and trapeze � Owner to remove

76 Fencing around new dryland dive training at Future Teaching pool TBD

77
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8/6/2018

Included Included NOT included NOT included

Minimum 

Requirement

Minimum 

Requirement

(Deferred 

Purchase)

Project 

Enhancement

Removed from 

Project Comments

Fort Lauderdale Aquatic Complex
Project Scope Elements

Item Description

78 Pool Deck

79 New Iconic Scoreboard posts �
80 Provide 12’ x 24’ 16mm pixel scoreboard per Design Criteria Package 64,084$             

80.1 Provide (1) – 9’ x 16’ 16mm pixel scoreboard �

80.2

Provide Additional 9’ x 16’ 16mm pixel scoreboard to create a "two 

sided" scoreboard 143,989$           

81 Open spec for athletic lighting �

82 Provide revised lighting criteria per local building codes
�

Per email from Laura Voet meeting w/Musco.

Temporary event lighting not included

83 Enhanced Athletic lighting per DCP criteria �
84 Open spec for Timing System � TBD Either Colorado or Omega.  

85 Timing Equipment 315,576$           

86 Sitework

87 Landscape seeding, sod and plantings �
88 Trees (provided by Parks projects) 50,000$             

89 Work at south service perimeter road to west of circle 170,513$           

90 Incorporate public pedestrian access to west side of HOF TBD

91

92 Contract Terms & Contingency

93 Permit Allowance 250,000$           

94 Unforeseen Contingency �
95 Owner Contingency �
96 Builder's Risk Insurance �
97 Payment & Performance Bond �
98 Extended Warranty Pool Equipment �

Subtotal -$                           919,272$           

Page 3 of 3
 CAM 18-0856 

Revised EXHIBIT 1 
Page 54 of 120



 

 

 

 

 

 

 

EXHIBIT 2 
 
 

 

  

 CAM 18-0856 
Revised EXHIBIT 1 

Page 55 of 120



PRICE PROPOSAL FORM - (HENSEL PHELPS)

RFP# 12072-483 DESIGN-BUILD SERVICES FOR

FORT LAUDERDALE AQUATIC CENTER RENOVATION AT 501 SEABREEZE BOULEVARD

BASE BID FORM

(Revised 08-02-18)

GENERAL CONDITIONS

Division 1 General Conditions 2,143,708$                    

Division 1 General Requirements 710,788$                       

Subtotal - GENERAL CONDITIONS 2,854,496$                    

DIRECT WORK (Minimum Requirements)

Division 2 Sitework 1,148,950$                    

Division 3 Structural Concrete/Foundation 1,452,296$                    

Division 3 Foundation Dewatering 3,407,115$                    

Division 4 Masonry 253,884$                       

Division 5 Metals 149,922$                       

Division 6 Woods and Plastics 30,085$                         

Division 7 Thermal and Moisture Protection 206,607$                       

Division 8 Doors and Windows 59,250$                         

Division 9 Finishes 529,247$                       

Division 10 Specialties 411,709$                       

Division 11 Equipment 10,000$                         

Division 12 Furnishings 13,600$                         

Division 13 Special Construction - Pools, Equipment, Dive Tower 8,451,390$                    

Division 21 Fire Protection -$                                

Division 22 Plumbing 577,000$                       

Division 23 Heating, Ventilation and Air Conditioning 360,000$                       

Division 24 Electrical 1,405,447$                    

Division 27 IT/Low Voltage System -$                                

Division 28 Fire Alarm w/electrical

Division 31 Earthwork 394,826$                       

Division 32 Exterior Improvements 276,860$                       

Minimum Required Deferred Purchases w/above

Subtotal - DIRECT WORK 19,138,188$                 
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PRICE PROPOSAL FORM - (HENSEL PHELPS)

RFP# 12072-483 DESIGN-BUILD SERVICES FOR

FORT LAUDERDALE AQUATIC CENTER RENOVATION AT 501 SEABREEZE BOULEVARD

BASE BID FORM

(Revised 08-02-18)

INDIRECTS & RESERVES

Contractor's Bonds 148,475$                       

Subcontractor & Supplier Bonds 239,228$                       

Builder's Risk Insurance 200,325$                       

General Liability Insurance 136,076$                       

Permits By Owner

A & E Design Costs 1,549,400$                    

Professional Liability Insurance w/above

Gross Receipts Tax Not Required

Utility Development & Tap Fees By Owner

Hazardous Material Abatement By Owner

Testing & Inspections By Owner

Escalation None

Contractor Contingency 1,563,409$                    

Unforseen Conditions Contingency w/Owner Contingency

Owner's Contingency 390,138$                       

Subtotal - INDIRECTS & RESERVES 4,227,051$                    

FEES

Contractor's Fee (3%) 775,633$                       

Subtotal - FEES 775,633$                       

TOTAL CONSTRUCTION COST

TOTAL CONSTRUCTION COST 26,995,368$                 
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8/2/2018

Item 

Owner 

Contingency 

Unknown 

Differing Site 

Conditions 

Contingency  

Contractor 

Contingency

Purchasing  

Savings Contractor's Fee Notes

Owner directed changes X

Owner allowance overrun X

Builders Risk deductible X

Hurricane Prep Costs X

Hurricane Damage Costs X

Changes in codes after RFP Stage X

Material Escalation X

Scope gaps after contract purchasing X X

Cost of Work budget overrun  X X

Design changes - errors in the documents X

Unidentified trade damage during construction X

Document Coordination X

Mitigation of schedule impacts - Acceleration X

Vandalism / theft  X

Replace or repair of defective existing equipment re-used per RFP that is not functionally 

adequate  X  

Base Contract Cost of Work overruns after contingency is depleted X

Liquidated damages X

Quality deficiency / rework X

Contract Non-allowable X

Schedule Delay Cost  

Approval / Delivery Delays Caused by Owner Team X

Schedule delays associated with Unforeseen Conditions X X

City Permitting delays beyond published durations X

Production Delays X

Approval / Delivery Delays Caused by HP Team X

Weather days beyond NOAA 10 year average  Time only 

Unknown, unforeseen and differing site conditions - on and off site

Hazardous Materials X

Differences in grades / elevations from survey provided in RFP X X

Unsuitable Soils X X

Underground conditions varying from RFP Geotechnical Report X X

Existing underground utilities not identified on any plans or as-builts X X

Abnormal Tidal conditions X X

Notes:

4. After Final Completion,  all remaining funds in Owner Contingency and Contractor Contingency budgets shall be combined into one final contingency account.  Design / Builder shall retain from the 

combined final contingency account as additional fee an amount equal to the fee value negotiated in the original contract.   Any remaining funds in the final combined contingency budget will then be split 

equally between the Design/Builder and City. 

Fort Lauderdale Aquatic Complex
Contingency Use Matrix

1. Any item not identified in this matrix will require a change order to increase the GMP if no funds remain in the Owner or Unforeseen Unknown Differing Site Conditions Contingencies to fund overruns.

2. Contractor Contingency shall be controlled by the Design Builder and overruns in this budget will be paid for out of the Design Builder's Fee.

3. After purchasing is complete remaining funds in the Purchasing Savings budget will be combined with the Contractor Contingency.  Any shortfall in Purchasing Savings shall be paid for out of Contractor's 

Contingency.

 CAM 18-0856 
Revised EXHIBIT 1 

Page 77 of 120



 

 

 

 

 

 

 

EXHIBIT 5 
 

  

 CAM 18-0856 
Revised EXHIBIT 1 

Page 78 of 120



Activity ID Activity Name Original

Duration

Start Finish

Fort Lauderdale Aquatic Center RenovationFort Lauderdale Aquatic Center Renovation 1031 30-Nov-17 07-Oct-20

Summery & MilestonesSummery & Milestones 768 21-Aug-18 07-Oct-20

A2510 Contract Awarded 0 21-Aug-18

A2540 Groundbreaking 0 28-Mar-19

A2560 Building Construction 455 09-May-19 11-Aug-20

A2720 Site Construction 413 23-May-19 14-Jul-20

A2550 Pool Construction 400 20-Jul-19 26-Aug-20

A2530 All Permits Issued 0 25-Jul-19

A2610 Commissioning & Close Out 62 27-Jun-20 27-Aug-20

A2630 Substantial Completion 0 27-Aug-20

A2640 Certificate of Occupancy 0 27-Aug-20

A2650 Contract Complete 0 07-Oct-20

Project DevelopmentProject Development 595 30-Nov-17 25-Jul-19

Contracting - PrimeContracting - Prime 185 16-Feb-18 22-Aug-18

A1040 Submit Proposal 0 16-Feb-18*

A1050 Contract Review & Award 185 16-Feb-18 21-Aug-18

A1160 Notice To Proceed Issued 0 22-Aug-18

Document Design / DevelopmentDocument Design / Development 595 30-Nov-17 25-Jul-19

A1070 Develop RFP Response 78 30-Nov-17 15-Feb-18

A1080 Develop Design Documents %30 56 22-Aug-18 17-Oct-18

A1190 Submit %30 Design Documents to City Building Department for Review 0 17-Oct-18

A2580 City Building Department Issue Comments for Design Documents 30% 14 18-Oct-18 31-Oct-18

A2730 Prepare Response to 30% City Issued Comments 7 01-Nov-18 07-Nov-18

A2760 Design Comments Response Meeting 30% 2 08-Nov-18 09-Nov-18

A1090 Develop Design Documents % 60 56 10-Nov-18 07-Jan-19

A1200 Submit %60 Design Documents to City Building Department for Review 0 07-Jan-19

A2590 City Building Department Issue Comments for Design Documents 60% 14 08-Jan-19 21-Jan-19

A2740 Prepare Response to 60% City Issued Comments 7 22-Jan-19 28-Jan-19

A2770 Design Comments Responses Meeting 60% 2 29-Jan-19 30-Jan-19

A1170 Develop Design Documents %90 56 31-Jan-19 27-Mar-19

A1210 Submit %90 Design Documents to City Building Department for Review 0 27-Mar-19

A2600 City Building Department Issue Comments for Design Documents 90% 14 28-Mar-19 10-Apr-19

A2750 Prepare Response to 90% City Issued Comments 7 11-Apr-19 17-Apr-19

A2780 Design Comments Responses Meeting 90% 2 18-Apr-19 19-Apr-19

A2810 Submit 90% Reviewed Documents to City Building Department for Permit 90 20-Apr-19 20-Jul-19

A1180 Develop Construction Documents %100 42 13-Jun-19 25-Jul-19

A1220 100% CD Complete 0 25-Jul-19

PermittingPermitting 118 27-Mar-19 25-Jul-19

A2520 Early Permits Issued (Demo / Sitework / Foundations / Dewatering) 0 27-Mar-19

A2110 Remaining Permits Issued 0 25-Jul-19

PurchasingPurchasing 147 21-Feb-19 19-Jul-19

A1249 Prepare & Issue Site / Demo Bid Package 14 21-Feb-19 06-Mar-19

A1279 Purchase Early Site Utilities / Demo Scope 21 07-Mar-19 27-Mar-19

A1259 Prepare & Issue Foundation / Structure Bid Package 14 28-Mar-19 10-Apr-19

A1289 Purchase Foundation /  Structure Scope 21 11-Apr-19 01-May-19

A1269 Prepare & Issue Bid Package for Remaining Scopes 21 02-May-19 22-May-19

A1299 Purchase All Remaining Scopes 56 23-May-19 19-Jul-19

ConstructionConstruction 768 22-Aug-18 07-Oct-20

Early Site ActivitiesEarly Site Activities 291 22-Aug-18 13-Jun-19

A1320 FPL to Provide New Power Service to Facility 84 22-Aug-18 14-Nov-18

A1240 Install Security Fencing 14 28-Mar-19 10-Apr-19

A1250 Install Public Protection & Signage 14 11-Apr-19 24-Apr-19

A1239 Install Environmental Protection Systems 14 11-Apr-19 24-Apr-19

Dec Jan Feb Mar Apr May Jun Jul Aug Sep Oct Nov Dec Jan Feb Mar Apr May Jun Jul Aug Sep Oct Nov Dec Jan Feb Mar Apr May Jun Jul Aug Sep Oct Nov Dec Jan Feb Mar Apr May Jun Jul Aug

2018 2019 2020 2021

07-Oct-20, Fort Lauderdale Aquatic Center Renovation

07-Oct-20, Summery & Milestones

Contract Awarded

Groundbreaking

Building Construction

Site Construction

Pool Construction

All Permits Issued

Commissioning & Close Out

Substantial Completion

Certificate of Occupancy

Contract Complete

25-Jul-19, Project Development

22-Aug-18, Contracting - Prime

Submit Proposal

Contract Review & Award

Notice To Proceed Issued

25-Jul-19, Document Design / Development

Develop RFP Response

Develop Design Documents %30

Submit %30 Design Documents to City Building Department for Review

City Building Department Issue Comments for Design Documents 30%

Prepare Response to 30% City Issued Comments

Design Comments Response Meeting 30%

Develop Design Documents % 60

Submit %60 Design Documents to City Building Department for Review

City Building Department Issue Comments for Design Documents 60%

Prepare Response to 60% City Issued Comments

Design Comments Responses Meeting 60%

Develop Design Documents %90

Submit %90 Design Documents to City Building Department for Review

City Building Department Issue Comments for Design Documents 90%

Prepare Response to 90% City Issued Comments

Design Comments Responses Meeting 90%

Submit 90% Reviewed Documents to City Building Department for Permit

Develop Construction Documents %100

100% CD Complete

25-Jul-19, Permitting

Early Permits Issued (Demo / Sitework / Foundations / Dewatering)

Remaining Permits Issued

19-Jul-19, Purchasing

Prepare & Issue Site / Demo Bid Package

Purchase Early Site Utilities / Demo Scope

Prepare & Issue Foundation / Structure Bid Package

Purchase Foundation /  Structure Scope

Prepare & Issue Bid Package for Remaining Scopes

Purchase All Remaining Scopes

07-Oct-20, Construction

13-Jun-19, Early Site Activities

FPL to Provide New Power Service to Facility

Install Security Fencing

Install Public Protection & Signage

Install Environmental Protection Systems

Remaining Level of Effort

Actual Level of Effort

Actual Work

Remaining Work

Critical Remaining Work

Milestone

Summary
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Activity ID Activity Name Original

Duration

Start Finish

A1530 Existing Site Survey 7 11-Apr-19 17-Apr-19

A1260 Mobilize Onsite 14 25-Apr-19 08-May-19

A1270 Utility Location & As Builts 14 25-Apr-19 08-May-19

A1280 Establish Primary Control 14 25-Apr-19 08-May-19

A2100 Install Temp. Power to West Building 28 09-May-19 06-Jun-19

A1460 Install Test Pile / Cure / Load Testing 35 09-May-19 13-Jun-19

Demolition & Build BackDemolition & Build Back 512 28-Mar-19 26-Aug-20

Shoring & DewateringShoring & Dewatering 323 14-Jun-19 06-May-20

A1300 Shoring System 323 14-Jun-19 06-May-20

A1290 Dewatering System 218 24-Aug-19 01-Apr-20

Site ImprovementsSite Improvements 455 09-May-19 11-Aug-20

A1310 Remove Curbs / Sidewalks / Sod 14 09-May-19 22-May-19

A1330 Install Underground Electrical 42 23-May-19 05-Jul-19

A1660 Relocate & Store Existing Sculpture 7 23-May-19 30-May-19

A1340 Install Underground Plumbing 42 06-Jul-19 16-Aug-19

A1510 Install Geo Thermal / Injection Wells 35 17-Aug-19 21-Sep-19

A1350 Install Underground Storm 42 22-Sep-19 02-Nov-19

A1370 Install Exterior Lighting System 42 03-Nov-19 15-Dec-19

A1380 Install Fences & Gates 42 16-Dec-19 28-Jan-20

A1390 Install Hardscape 42 29-Jan-20 10-Mar-20

A2160 Fine Grade Site 35 11-Mar-20 14-Apr-20

A2150 Install Curb & Gutter /  Sidewalks 35 15-Apr-20 19-May-20

A1400 Install Asphalt Paving 28 20-May-20 16-Jun-20

A1410 Install Landscaping 28 17-Jun-20 14-Jul-20

A2140 Install Aluminum Canopy @ Entry Plaza 28 15-Jul-20 11-Aug-20

New Diving PoolNew Diving Pool 351 14-Jun-19 03-Jun-20

A2850 Install Sheet Piling @ Dive Pool 35 14-Jun-19 19-Jul-19

A2830 Install Augercast Piles @ Dive Pool 8 24-Aug-19 31-Aug-19

A2310 Excavate New Dive Pool 28 01-Sep-19 29-Sep-19

A2820 Clean / Prep / Install Tremie Plug 28 30-Sep-19 27-Oct-19

A2960 Tremie Cure Time & Dewater 14 28-Oct-19 10-Nov-19

A2990 Set-Up Dewatering System for Dive Pool 7 28-Oct-19 03-Nov-19

A2840 Cut off Piles & Place Rock Layer 28 04-Nov-19 02-Dec-19

A1470 Install Diving Foundation & Structure 21 03-Dec-19 23-Dec-19

A1480 Install Sparger System 14 24-Dec-19 08-Jan-20

A2210 Install Pool Utilities 21 24-Dec-19 15-Jan-20

A2220 FRP Pool Structure 56 24-Dec-19 19-Feb-20

A3060 Strip Pool Shell Formwork 21 20-Feb-20 11-Mar-20

A3070 Erect Scaffold inside Dive Pool 7 20-Feb-20 26-Feb-20

A2240 FRP Collector Tank 21 27-Feb-20 18-Mar-20

A2570 Backfill between Pool & Shoring 21 12-Mar-20 01-Apr-20

A3000 Remove Dewatering System @ Dive Pool 7 19-Mar-20 25-Mar-20

A2230 Install Gutter / Grout 21 02-Apr-20 22-Apr-20

A2260 Install Pool Accessories 14 23-Apr-20 06-May-20

A2710 Remove Sheet Pilling @ Dive Pool 14 23-Apr-20 06-May-20

A1490 Prep / Install Pool Finish 21 07-May-20 27-May-20

A2270 Fill Pool 7 28-May-20 03-Jun-20

Existing Diving PoolExisting Diving Pool 302 06-Jul-19 06-May-20

A2790 Decomission / Drain Existing Dive Pool 14 06-Jul-19 19-Jul-19

A2200 Demo Existing Diving Structure / Deck 21 20-Jul-19 09-Aug-19

A3030 FRP Column Supports @ Existing Dive Pool 28 20-Feb-20 18-Mar-20

A2860 Backfill Existing Dive Pool 28 19-Mar-20 15-Apr-20

A3040 FRP Deck over Existing Dive Pool 21 16-Apr-20 06-May-20

Competition PoolCompetition Pool 449 25-Apr-19 22-Jul-20

Dec Jan Feb Mar Apr May Jun Jul Aug Sep Oct Nov Dec Jan Feb Mar Apr May Jun Jul Aug Sep Oct Nov Dec Jan Feb Mar Apr May Jun Jul Aug Sep Oct Nov Dec Jan Feb Mar Apr May Jun Jul Aug

2018 2019 2020 2021

Existing Site Survey

Mobilize Onsite

Utility Location & As Builts

Establish Primary Control

Install Temp. Power to West Building

Install Test Pile / Cure / Load Testing

26-Aug-20, Demolition & Build Back

06-May-20, Shoring & Dewatering

Shoring System

Dewatering System

11-Aug-20, Site Improvements

Remove Curbs / Sidewalks / Sod

Install Underground Electrical

Relocate & Store Existing Sculpture

Install Underground Plumbing

Install Geo Thermal / Injection Wells

Install Underground Storm

Install Exterior Lighting System

Install Fences & Gates

Install Hardscape

Fine Grade Site

Install Curb & Gutter /  Sidewalks

Install Asphalt Paving

Install Landscaping

Install Aluminum Canopy @ Entry Plaza

03-Jun-20, New Diving Pool

Install Sheet Piling @ Dive Pool

Install Augercast Piles @ Dive Pool

Excavate New Dive Pool

Clean / Prep / Install Tremie Plug

Tremie Cure Time & Dewater

Set-Up Dewatering System for Dive Pool

Cut off Piles & Place Rock Layer

Install Diving Foundation & Structure

Install Sparger System

Install Pool Utilities

FRP Pool Structure

Strip Pool Shell Formwork

Erect Scaffold inside Dive Pool

FRP Collector Tank

Backfill between Pool & Shoring

Remove Dewatering System @ Dive Pool

Install Gutter / Grout

Install Pool Accessories

Remove Sheet Pilling @ Dive Pool

Prep / Install Pool Finish

Fill Pool

06-May-20, Existing Diving Pool

Decomission / Drain Existing Dive Pool

Demo Existing Diving Structure / Deck

FRP Column Supports @ Existing Dive Pool

Backfill Existing Dive Pool

FRP Deck over Existing Dive Pool

22-Jul-20, Competition Pool

Remaining Level of Effort

Actual Level of Effort

Actual Work

Remaining Work

Critical Remaining Work

Milestone

Summary
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Duration

Start Finish

A1630 Decomission Existing Competition Pool 14 25-Apr-19 08-May-19

A2950 Demo Deck / Grade Beams / Piles Surrounding Competition Pool 21 09-May-19 30-May-19

A3050 Backfill to Deck Subgrade @ Competition Pool 14 31-May-19 13-Jun-19

A2940 Install Sheet Piling @ Competition Pool 42 13-Jul-19 23-Aug-19

A2040 Set-up Dewatering System @ Competition Pool 7 24-Aug-19 30-Aug-19

A1420 Demo Existing Competition Pool 14 31-Aug-19 14-Sep-19

A1710 Fill in Competition Pool with Select Fill 7 15-Sep-19 21-Sep-19

A2250 Install Sheet Piling across Pool 10 22-Sep-19 01-Oct-19

A1520 Install Augercast Piles @ Competition Pool 12 02-Oct-19 13-Oct-19

A1500 Excavate Competition Pool 28 14-Oct-19 10-Nov-19

A1850 Cut & Remove Piles 14 19-Oct-19 01-Nov-19

A1430 Install Pool Utilities 70 11-Nov-19 22-Jan-20

A1440 FRP Pool Structure 84 11-Nov-19 05-Feb-20

A1720 Strip Pool Shell Formwork 56 02-Jan-20 26-Feb-20

A3080 Erect Scaffold inside Dive Pool 14 06-Feb-20 19-Feb-20

A3100 FRP Collector Tank 21 05-Mar-20 25-Mar-20

A2970 Backfill between Pool & Shoring 21 12-Mar-20 01-Apr-20

A3010 Remove Dewatering System for Competition Pool 7 26-Mar-20 01-Apr-20

A1450 Install Gutter / Grout 56 02-Apr-20 27-May-20

A2980 Remove Sheet Pilling @ Competition Pool 21 02-Apr-20 22-Apr-20

A2190 Install Pool Accessories 14 28-May-20 10-Jun-20

A2280 Prep / Install Pool Finish 28 11-Jun-20 08-Jul-20

A2180 Fill Pool 7 09-Jul-20 15-Jul-20

A2170 Install Bulkhead 7 16-Jul-20 22-Jul-20

Divers SpaDivers Spa 312 08-Sep-19 18-Jul-20

A1640 Decomission Existing Divers Spa 7 08-Sep-19 14-Sep-19

A1540 Demo Existing Divers Spa 7 15-Sep-19 21-Sep-19

A2870 Install Helical Piles @ Divers Spa 2 14-Oct-19 15-Oct-19

A1550 Install Underground Utilities For Divers Spa 14 11-Jun-20 24-Jun-20

A1560 Install Pool Deck @ Divers Spa 14 25-Jun-20 08-Jul-20

A1570 Install Divers Spa Structure 14 25-Jun-20 08-Jul-20

A3190 Prep / Install Spa Finish 7 09-Jul-20 15-Jul-20

A3200 Fill Spa 3 16-Jul-20 18-Jul-20

Teaching PoolTeaching Pool 328 08-Sep-19 03-Aug-20

A2800 Decomission Existing Teaching Pool 7 08-Sep-19 14-Sep-19

A3170 Set-up Dewatering System @ Teaching Pool 7 15-Sep-19 21-Sep-19

A2320 Demo Existing Teaching Pool 14 22-Sep-19 05-Oct-19

A3210 Fill in Teaching Pool with Select Fill 5 06-Oct-19 10-Oct-19

A2880 Install Augercast Piles @ Teaching Pool 2 16-Oct-19 17-Oct-19

A2340 Excavate Teaching Pool 14 09-Jan-20 22-Jan-20

A2330 Install Pool Utilities 7 23-Jan-20 29-Jan-20

A2350 FRP Pool Structure 14 06-Feb-20 19-Feb-20

A3120 Strip Pool Shell Formwork 7 20-Feb-20 26-Feb-20

A3110 FRP Collector Tank 14 27-Feb-20 11-Mar-20

A3130 Backfill around Pool 7 12-Mar-20 18-Mar-20

A3180 Remove Dewatering System for Teaching Pool 7 12-Mar-20 18-Mar-20

A2360 Install Gutter / Grout 14 28-May-20 10-Jun-20

A2390 Install Shade Structure 14 11-Jun-20 24-Jun-20

A2400 Install Pool Accessories 14 25-Jun-20 08-Jul-20

A2370 Prep / Install Pool Finish 14 16-Jul-20 29-Jul-20

A2410 Fill Pool 5 30-Jul-20 03-Aug-20

Training PoolTraining Pool 277 22-Nov-19 26-Aug-20

A1650 Decomission Existing Training Pool 7 22-Nov-19* 28-Nov-19

A1580 Demo Existing Gutter System @ Training Pool 14 29-Nov-19 12-Dec-19

Dec Jan Feb Mar Apr May Jun Jul Aug Sep Oct Nov Dec Jan Feb Mar Apr May Jun Jul Aug Sep Oct Nov Dec Jan Feb Mar Apr May Jun Jul Aug Sep Oct Nov Dec Jan Feb Mar Apr May Jun Jul Aug

2018 2019 2020 2021

Decomission Existing Competition Pool

Demo Deck / Grade Beams / Piles Surrounding Competition Pool

Backfill to Deck Subgrade @ Competition Pool

Install Sheet Piling @ Competition Pool

Set-up Dewatering System @ Competition Pool

Demo Existing Competition Pool

Fill in Competition Pool with Select Fill

Install Sheet Piling across Pool

Install Augercast Piles @ Competition Pool

Excavate Competition Pool

Cut & Remove Piles

Install Pool Utilities

FRP Pool Structure

Strip Pool Shell Formwork

Erect Scaffold inside Dive Pool

FRP Collector Tank

Backfill between Pool & Shoring

Remove Dewatering System for Competition Pool

Install Gutter / Grout

Remove Sheet Pilling @ Competition Pool

Install Pool Accessories

Prep / Install Pool Finish

Fill Pool

Install Bulkhead

18-Jul-20, Divers Spa

Decomission Existing Divers Spa

Demo Existing Divers Spa

Install Helical Piles @ Divers Spa

Install Underground Utilities For Divers Spa

Install Pool Deck @ Divers Spa

Install Divers Spa Structure

Prep / Install Spa Finish

Fill Spa

03-Aug-20, Teaching Pool

Decomission Existing Teaching Pool

Set-up Dewatering System @ Teaching Pool

Demo Existing Teaching Pool

Fill in Teaching Pool with Select Fill

Install Augercast Piles @ Teaching Pool

Excavate Teaching Pool

Install Pool Utilities

FRP Pool Structure

Strip Pool Shell Formwork

FRP Collector Tank

Backfill around Pool

Remove Dewatering System for Teaching Pool

Install Gutter / Grout

Install Shade Structure

Install Pool Accessories

Prep / Install Pool Finish

Fill Pool

26-Aug-20, Training Pool

Decomission Existing Training Pool

Demo Existing Gutter System @ Training Pool

Remaining Level of Effort

Actual Level of Effort

Actual Work

Remaining Work

Critical Remaining Work

Milestone

Summary
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Activity ID Activity Name Original

Duration

Start Finish

A3140 FRP Collector Tank 14 13-Dec-19 27-Dec-19

A3090 Erect Scaffold inside Dive Pool 7 28-Dec-19 04-Jan-20

A1590 Install New Gutter System & Tile @ Training Pool 35 05-Jan-20 08-Feb-20

A1610 Fill Light Niches @ Training Pool 7 09-Feb-20 15-Feb-20

A3150 Install Pool Utilities 21 16-Feb-20 07-Mar-20

A3160 Backfill around Pool 7 08-Mar-20 14-Mar-20

A1600 Prep / Install Pool Finish 21 30-Jul-20 19-Aug-20

A1620 Fill Pool 7 20-Aug-20 26-Aug-20

North Grandstand BuildingNorth Grandstand Building 381 28-Mar-19 17-Apr-20

A1840 Decomission Existing Grandstand Building 28 28-Mar-19 24-Apr-19

A1770 Demo Existing Grandstand Building 28 09-May-19 06-Jun-19

A2920 Install Augercast Piles @ Grandstand Building 7 23-Oct-19 29-Oct-19

A1860 Prep Building Pad @ Grandstand Building 14 30-Oct-19 12-Nov-19

A1780 Install Underground Utilities @ Grandstand Building 21 13-Nov-19 04-Dec-19

A1790 FRP Foundations @ Grandstand Building 28 05-Dec-19 03-Jan-20

A1800 Erect Grandstand Building 42 04-Jan-20 14-Feb-20

A1810 Install MEP Systems @ Grandstand Building 21 15-Feb-20 06-Mar-20

A2120 Install Finishes @ Grandstand Building 21 07-Mar-20 27-Mar-20

A2420 Install Accessories @ Grandstand Building 21 28-Mar-20 17-Apr-20

Diving Grandstand BuildingDiving Grandstand Building 182 30-Oct-19 01-May-20

A2890 Install Augercast Piles @ Diving Grandstand Building 3 30-Oct-19 01-Nov-19

A2430 Prep Building Pad @ Diving Grandstand Building 7 05-Dec-19 11-Dec-19

A2440 Install Underground Utilities @ Diving  Grandstand Building 21 12-Dec-19 03-Jan-20

A2450 FRP Foundations @ Diving Grandstand Building 21 04-Jan-20 24-Jan-20

A2460 Erect New Diving Grandstand Building 28 15-Feb-20 13-Mar-20

A2470 Install MEP Systems @ Diving Grandstand Building 21 14-Mar-20 03-Apr-20

A2480 Install Finishes @ Diving Grandstand Building 14 04-Apr-20 17-Apr-20

A2490 Install Accessories @ Diving Grandstand Building 14 18-Apr-20 01-May-20

Diving DrylandDiving Dryland 149 02-Nov-19 01-Apr-20

A2910 Install Augercast Piles @ Diving Dryland 2 02-Nov-19 03-Nov-19

A1920 Install Underground Utilities @ Diving Dryland 14 20-Feb-20 04-Mar-20

A1930 Install Concrete Paving @ Diving Dryland 14 05-Mar-20 18-Mar-20

A1940 Install Overhang Canopy Structure 14 19-Mar-20 01-Apr-20

Pool DeckPool Deck 442 07-Jun-19 26-Aug-20

A2130 Demo Remaining Pool Deck / Grade Beams / Piles 35 07-Jun-19 12-Jul-19

A3020 Prep / Fill to Deck Subgrade 21 13-Jul-19 02-Aug-19

A1950 Install Augercast Piles @ Pool Decks 5 18-Oct-19 22-Oct-19

A1820 Install Underground Utilities @ Pool Decks 28 09-Apr-20 06-May-20

A1730 FRP New Pool Deck @ Training Pool 28 07-May-20 03-Jun-20

A1740 FRP New Pool Deck @ Competition Pool 28 04-Jun-20 01-Jul-20

A1750 FRP New Pool Deck @ Diving Pool 21 02-Jul-20 22-Jul-20

A1760 FRP New Pool Deck @ Teaching Pool 21 23-Jul-20 12-Aug-20

A1830 Install Pool Deck Equipment & Accessories 14 13-Aug-20 26-Aug-20

Restroom  / Concession BuildingRestroom  / Concession Building 231 04-Nov-19 24-Jun-20

A2900 Install Augercast Piles @ Restroom / Concession Building 2 04-Nov-19 05-Nov-19

A1870 Prep Building Pad @ Restroom / Concession Building 7 20-Feb-20 26-Feb-20

A1880 Install Underground Utilities @ Restroom / Concession Building 14 05-Mar-20 18-Mar-20

A1890 FRP Foundations @ Restroom / Concession Building 14 19-Mar-20 01-Apr-20

A1900 Construct Restroom / Concession Building 42 02-Apr-20 13-May-20

A1910 Install MEP Systems @ Restroom / Concession Building 14 14-May-20 27-May-20

A2090 Install Finishes @ Restroom / Concession Building 14 28-May-20 10-Jun-20

A2500 Install Accessories @ Restroom / Concession Building 14 11-Jun-20 24-Jun-20

Entrance PlazaEntrance Plaza 208 06-Nov-19 03-Jun-20

A2930 Install Augercast Piles @ Entrance Plaza 2 06-Nov-19 07-Nov-19

Dec Jan Feb Mar Apr May Jun Jul Aug Sep Oct Nov Dec Jan Feb Mar Apr May Jun Jul Aug Sep Oct Nov Dec Jan Feb Mar Apr May Jun Jul Aug Sep Oct Nov Dec Jan Feb Mar Apr May Jun Jul Aug

2018 2019 2020 2021

FRP Collector Tank

Erect Scaffold inside Dive Pool

Install New Gutter System & Tile @ Training Pool

Fill Light Niches @ Training Pool

Install Pool Utilities

Backfill around Pool

Prep / Install Pool Finish

Fill Pool

17-Apr-20, North Grandstand Building

Decomission Existing Grandstand Building

Demo Existing Grandstand Building

Install Augercast Piles @ Grandstand Building

Prep Building Pad @ Grandstand Building

Install Underground Utilities @ Grandstand Building

FRP Foundations @ Grandstand Building

Erect Grandstand Building

Install MEP Systems @ Grandstand Building

Install Finishes @ Grandstand Building

Install Accessories @ Grandstand Building

01-May-20, Diving Grandstand Building

Install Augercast Piles @ Diving Grandstand Building

Prep Building Pad @ Diving Grandstand Building

Install Underground Utilities @ Diving  Grandstand Building

FRP Foundations @ Diving Grandstand Building

Erect New Diving Grandstand Building

Install MEP Systems @ Diving Grandstand Building

Install Finishes @ Diving Grandstand Building

Install Accessories @ Diving Grandstand Building

01-Apr-20, Diving Dryland

Install Augercast Piles @ Diving Dryland

Install Underground Utilities @ Diving Dryland

Install Concrete Paving @ Diving Dryland

Install Overhang Canopy Structure

26-Aug-20, Pool Deck

Demo Remaining Pool Deck / Grade Beams / Piles

Prep / Fill to Deck Subgrade

Install Augercast Piles @ Pool Decks

Install Underground Utilities @ Pool Decks

FRP New Pool Deck @ Training Pool

FRP New Pool Deck @ Competition Pool

FRP New Pool Deck @ Diving Pool

FRP New Pool Deck @ Teaching Pool

Install Pool Deck Equipment & Accessories

24-Jun-20, Restroom  / Concession Building

Install Augercast Piles @ Restroom / Concession Building

Prep Building Pad @ Restroom / Concession Building

Install Underground Utilities @ Restroom / Concession Building

FRP Foundations @ Restroom / Concession Building

Construct Restroom / Concession Building

Install MEP Systems @ Restroom / Concession Building

Install Finishes @ Restroom / Concession Building

Install Accessories @ Restroom / Concession Building

03-Jun-20, Entrance Plaza

Install Augercast Piles @ Entrance Plaza

Remaining Level of Effort

Actual Level of Effort

Actual Work

Remaining Work

Critical Remaining Work

Milestone

Summary
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Start Finish

A2660 Install Underground Utilities @ Entrance Plaza 14 19-Mar-20 01-Apr-20

A2670 Install Hardscape @ Entrance Plaza 14 02-Apr-20 15-Apr-20

A2680 Install Concrete Paving @ Entrance Plaza 21 16-Apr-20 06-May-20

A2690 Install Existing Sculpture 14 07-May-20 20-May-20

A2700 Install Equipment & Accessories 14 21-May-20 03-Jun-20

Pool Filtration & Chlorination SystemPool Filtration & Chlorination System 84 04-Apr-20 26-Jun-20

A1680 Install Pool Filtration & Chlorination System @ Diving Grandstands 14 04-Apr-20 17-Apr-20

A1670 Install Pool Filtration & Chlorination System @ 50m Grandstands 28 18-Apr-20 15-May-20

A1700 Tie In Pool Filtration & Chlorination System @ Diving Grandstands 14 16-May-20 29-May-20

A1690 Tie In Pool Filtration & Chlorination System @ 50m Grandstands 28 30-May-20 26-Jun-20

Punch ListPunch List 112 04-Jun-20 23-Sep-20

A1960 Create Contractor Punch List 14 04-Jun-20* 17-Jun-20

A1970 Complete Contractor Punch List 42 18-Jun-20 29-Jul-20

A1980 Create Owner Punch List 14 30-Jul-20 12-Aug-20

A1990 Complete Owner Punch List 42 13-Aug-20 23-Sep-20

CommissioningCommissioning 103 27-Jun-20 07-Oct-20

A2000 Commission Electrical Equipment 28 27-Jun-20 24-Jul-20

A2020 Commission Plumbing Equipment 28 16-Jul-20 12-Aug-20

A2030 Commission Pool Equipment 28 16-Jul-20 12-Aug-20

A2290 Commission Sparger System 28 25-Jul-20 21-Aug-20

A2010 Commission Mechanical Equipment 28 30-Jul-20 26-Aug-20

A2300 Commission Stormwater Treatment System 28 31-Jul-20 27-Aug-20

Close OutClose Out 69 31-Jul-20 07-Oct-20

A2050 Provide As Builts 28 31-Jul-20 27-Aug-20

A2070 Provide TAB Reports 42 27-Aug-20 07-Oct-20

A2060 Provide Warranty Information 14 10-Sep-20 23-Sep-20

A2080 Provide Closed Permits 14 10-Sep-20 23-Sep-20

Dec Jan Feb Mar Apr May Jun Jul Aug Sep Oct Nov Dec Jan Feb Mar Apr May Jun Jul Aug Sep Oct Nov Dec Jan Feb Mar Apr May Jun Jul Aug Sep Oct Nov Dec Jan Feb Mar Apr May Jun Jul Aug

2018 2019 2020 2021

Install Underground Utilities @ Entrance Plaza

Install Hardscape @ Entrance Plaza

Install Concrete Paving @ Entrance Plaza

Install Existing Sculpture

Install Equipment & Accessories

26-Jun-20, Pool Filtration & Chlorination System

Install Pool Filtration & Chlorination System @ Diving Grandstands

Install Pool Filtration & Chlorination System @ 50m Grandstands

Tie In Pool Filtration & Chlorination System @ Diving Grandstands

Tie In Pool Filtration & Chlorination System @ 50m Grandstands

23-Sep-20, Punch List

Create Contractor Punch List

Complete Contractor Punch List

Create Owner Punch List

Complete Owner Punch List

07-Oct-20, Commissioning

Commission Electrical Equipment

Commission Plumbing Equipment

Commission Pool Equipment

Commission Sparger System

Commission Mechanical Equipment

Commission Stormwater Treatment System

07-Oct-20, Close Out

Provide As Builts

Provide TAB Reports

Provide Warranty Information

Provide Closed Permits

Remaining Level of Effort

Actual Level of Effort

Actual Work

Remaining Work

Critical Remaining Work

Milestone

Summary
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DIRECT PURCHASE 

The City of Fort Lauderdale (herein referred to as the “City”) is exempt from sales and 
use taxes. As such, it is exempt from the payment of sales and use taxes on purchases 
of tangible property, materials, etc., necessary for the performance of work under 
construction contracts, provided the City determines it is to its best interest to do so, and 
provided the purchase of such properties, materials, etc., are handled in the manner 
hereinafter described and under the provisions of Florida Administrative Code, 
Paragraph 12A-1.094.  The Sales and Use Tax on Construction Improvements, 
Installations and Repair, provided in Direct Purchase Exhibit A, contains additional 
Florida Department of Revenue documentation regarding tax exempt purchases. 

The City has determined it is in its best interest to provide the opportunity to eliminate 
the payments of sales tax for tangible property, material, etc., to be used in the 
construction of this project, and notifies Hensel Phelps Construction (herein referred to 
as the “Construction Manager”) of its intent to do so.   

The Construction Manager shall submit its proposal for the Guaranteed Maximum Price 
(“GMP”) with the inclusion of all required taxes including applicable sales and use tax, 
the same as if tax were to be paid in the normal manner. The sales and use tax savings 
will be affected during the performance of the GMP contract. 

The Construction Manager, subcontractors, and all material dealers are herby made 
aware of the intent of the City to reduce the construction costs of the project by the 
purchase of properties, materials, etc. in the manner hereinafter described and the 
Construction Manager shall not withhold its consent to the arrangement. 

Administrative costs incurred by the Construction Manager administering the purchases 
in the name of the Owner shall be considered to be included in the GMP.. No addition 
shall be added to the GMP amount because of the service provided by the Construction 
Manager in the purchase of property, materials, etc., in the name of the Owner. 

All sales and use tax savings of purchase of property, materials, etc., shall be credited 
to the Owner and the amount of the City Contingency  shall be increased in the full 
amount of savings which are affected by the ommission of payment of sales and use 
taxes.  For the purposes of this Agreement, the estimated tax savings shall be 
calculated at a flat rate of 6%.  

The City affirms that if the Florida Department of Revenue determines that the materials 
sold pursuant to the Certificate of Entitlement do not qualify for the exemption under 
Florida Statutes § 212.08(6) the City will be liable for any tax, penalty, and interest 
determined to be due. 

By virtue of its payment of material invoices, the Owner further intends to benefit from 
any discounts offered for timely payment.  
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The administration for the sales and use tax savings will be in accordance with the 
agreements and forms bound herein and the procedure will be administered by the City. 
 
The Construction Manager, not withstanding this special purchase arrangement, shall, 
describe, order, obtain approvals, submit samples, coordinate, process, prepare shop 
drawings, pursue, receive, inspect, store, protect, insure, guarantee and otherwise be 
responsible for all materials, the same as would have been the case if the tax saving 
procedures were not implemented. 
 
The City shall take title upon delivery and shall retain title to all materials it purchases 
and assumes liability for the materials when they are delivered to the job site.  The 
Construction Manager shall act as bailee as to all materials when they are delivered to 
the job site.  The Construction Manager shall have the obligation of receiving, storing, 
and safekeeping all goods and materials purchased on behalf of the City pursuant to an 
Agreement. Further, the Contractor shall be responsible for processing all warranty 
claims for defective goods and materials, but the City shall be responsible for the cost of 
replacing any goods and materials. 
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TAX SAVINGS AGREEMENT PROCEDURES 

A. The Construction Manager, prior to initiating a request for Owner Direct Purchase 
Order, will prepare and submit to the City a deductive change to the GMP contract 
for the amount of materials to be purchased through the Owner Direct Purchase 
Order Program.  This deductive change will allow the Construction Manager to adjust 
the Sub’s contract which will account for the value of the material and the sales tax 
as it pertains to the Sub’s contract.  The deductive change (and backup) and the 
request for Owner Direct Purchase Orders can be submitted at the same time; 
however  the Owner Direct Purchase Orders will not be processed until deductive 
changes has been completed.

B. The Construction Manager will issue Tax Savings Procedure and instructions (Direct 
Purchase Exhibit B) to the subcontractor.

C. The Construction Manager will issue a request for a Owner Direct Purchase Order to 
the City and provide the necessary back-up as shown on the Owner Direct Purchase 
Checklist and the samples provided in Direct Purchase Exhibit C.

D. The City will then process the Owner Direct Purchase Order and forward directly to 
the vendor within fifteen (15) business days.  The PO must be issued to the actual 
vendor, not the Subcontractor. The originating department will be responsible for 
providing a copy of the PO to the Vendor and the Construction Manager for record 
purposes.

E. The City will complete a Certificate of Entitlement to the Vendor to affirm that the 
tangible personal property purchased will go into or become a part of a public work. 
The City’s PO must be attached to the Certificate of Entitlement. There must be a 
separate Certificate of Entitlement for each purchase order. Copies of the Certificate 
are acceptable.

F. The City is responsible for providing copies of the Certificate of Entitlement, PO and 
tax exempt certificate to the Vendor and/or the Construction Manager.

G. The vendor’s invoice must be issued to the City, rather than to the Construction 
Manager. The City must make payment directly to the vendor.

H. The City assumes title to the materials from the vendor at the time of purchase or 
delivery by the vendor.

I. The City and Construction Manager will verify that all invoiced materials and/or 
equipment were delivered and that the invoice is for the correct amount.

J. The City will process invoices and forward them to the accounting department for 
payment. 
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K. It is the responsibility of the Construction Manager to maintain all 
paperwork pertaining to the agreement.

L. The Construction Manager and the City shall keep track of all purchase 
orders issued and invoices paid. 
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OWNER DIRECT PURCHASE CHECKLIST 

The City of Fort Lauderdale requires the following items prior to a purchase order 
being processed: 

A. Purchase Order Request Form
1. Includes reference to project
2. Includes line item pricing
3. Includes separate line item for tax (for tracking purposes only)

B. Vendor Registration Form

C. Vendor’s current Form W-9

D. Letter from Hensel Phelps, recognizing the Vendor and Vendor quote or 
proposal as acceptable for this project.

E. Copy of accepted and approved submittal/shop drawing 

The Vendor in turn will receive the following items when the purchase order is 
processed: 

A. City Purchase Order

B. Terms and Conditions

C. Certificate of Entitlement

D. City’s Tax Exempt Certificate

OWNER DIRECT PURCHASE EXHIBITS 

The attached/included exhibits include the following: 

A. Direct Purchase Exhibit A – Florida Department of Revenue Document #
GT-800067 Titled Sales and Use Tax on Construction, Improvements,
Installations, and Repairs

B. Direct Purchase Exhibit B – Owner Direct Purchase Order Program Instructions
to Subcontractors and Suppliers/Vendors

C. Direct Purchase Exhibit C – Purchase Order Request Documents which include:
Sample Purchase Order Request Form, City Vendor Registration Form, and W-9
Form.
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DIRECT PURCHASE EXHIBIT A 

FLORIDA DEPARTMENT OF REVENUE 

Document Number GT-800067 

Titled 

SALES AND USE TAX ON CONSTRUCTION, IMPROVEMENTS, INSTALLATIONS 

AND REPAIRS 
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EXIDBIT 'PS-1' 
Attachment to Subcontract/Purchase Order, by and between Subcontractor/Seller and Hensel  Phelps 
Construction at City of Fort Lauderdale Aquatic Center Renovation Project

Owner Direct Purchase Order Program 

The Exhibit 'PSI' to the Subcontract outlines the process known as the, Owner Direct Purchase Order Program ("ODP 
Program") for all subcontractors aud suppliers on this project. This program will be referenced as such through this Exhibit. 

In order for the Owner to take advantage of the sales tax exemption status, all subcontractors are required to paiticipate in the 
ODP prograin. All vendor material orders shall be processed through the ODP program. 

ODP Submission of Vendor Information: 

Subcontractors typically have au ongoing relationship with their vendors; however, vendors may not directly deal with the 
Owner. Therefore, each subcontractor is required to prepare and submit a list of vendors aud estimated ODP Prograin target 
values for each vendor at the time of subcontract execution. The vendor list should include the following information: 

Name, address, phone number, fax numbers, contact name and special delivery/shipping require1nents for 
each vendor. 

ODP Value Establishment 

Upon selection of the material vendor, Subcontractor will provide Contractor with a finalized quotation from their vendor, 
which will detail all materials to be purchased and their costs. 

It is Subcontractor's responsibility to ensure vendors ai·e informed that the Owner encourages that all vendors accept the 
payment method of using the Owner's Visa-Card or ePayables. This cost must be included in their overall product cost 
quotation. 

Once a quote has been established, each quotation submitted to Contractor must exclude sales tax, this should ensure that all 
vendor contact info1mation is correct (proper mailing address, contact na1ne, phone number and fax numbers) and provide 
required delivery dates that will later be added to the ODP Program to ensure proper material order and delivery. This 
infmmation is vital and needed for the Owner to be able to issue their Purchase Order. 

ODP Preparation 

Once the vendor's material value has been established, the Subcontractor will submit an executed ODP Program Order Form 
requisition to Contractor for processing. 

The Order Form must be signed by the Subcontractor and Contractor aud include the following back-up documentation: 

Copy of the vendor 1naterial quotation 
New vendor setup form, completed W9 and signed Diversity Form and; 
Purchase Order request directly from tbe Subcontractor made out to Contractor per the values on the 
quotation. 

Contractor will submit the fully executed ODP Program order to the Owner. The Owner will then process the Owner Direct 
Purchase Order and forwai·d directly to the vendor within ten (10) business days or less. 

The Owner will forwai·d a copy of the purchase order to Contractor for record purposes. Contractor will forward a copy to 
the Subcontractor for confirmation. 

This becomes the responsibility of the Subcontractor to track all vendor purchases. 

Exhibit 'PSI' -0,vner Direct Purchase Order Progran1 Page I of2 
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EXHIBIT 'PS-1' 

Attachment to Subcontract/Purchase Order, by and between Subcontractor/Seller and Hensel Phelps 
Construction at City of Fort Lauderdale Aquatic Center Renovation Project. 

Deduction of Subcontractor Change Order: 

Once the Owner issues a vendor pm·chase order, Contractor will issue the Subcontractor a deductive change order. This 
deductive change order will formally remove the value from the Subcontract and will be issued for the value of the ODP 
Program plus the associated sales tax value. 

Sales tax values will be calculated per invoice, at six percent (6%) sales tax. Thereafter, Contractor will generate a deductive 
change order( s) to the Subcontractor on a monthly basis as purchase orders are requested and issued. 

The ODP Program and Material Delivery Processing: 

All subcontractors and vendors are to fully understand that the only role the Owner plays in the ODP Program process is in 
the issuance of the Owner purchaser order and in the payment of vendor invoices. It is the complete responsibility of the 
Subcontractor to coordinate and track all material deliveries for this Project and to ensure that all orders are properly placed 
with their vendors. No deliveries will be accepted by Owner and any deliveries made to Owner outside of the Projectjobsite 
will be turned away. The Snbconti-actor must carefully monitor and handle delive1y of all ODP Program materials. FOB 
Destination will only be accepted. 

It is the responsibility of the Subcontractor to review and verify all delive1y tickets for all received materials. These delivery 
tickets must be sub1nitted as back-up to the vendor invoices in order to substantiate that the materials have been received and 
accepted on site and approve prompt processing of payment. 

Submission of Vendor Invoices: 

All vendors are required to submit all invoices for payment through this program to Owner; however, copies MUST be sent 
directly to their respective subcontractors for invoice payment approvals. 

Invoices that are sent directly to Owner without proper Subcontrnctor and Contractor approval and back up will not be paid. 
Therefore, it is critical that copies of the invoices be sent directly to the Subcontractor, as this copy will be what generates 
payment from the Owner. By following the proper routing of invoices, the vendor can ensure that payments will be processed 
in a timely maru1er. 

Vendor invoices must include all proper delivery ticket back-up for processing. Subcontractors shall review all vendor 
invoices carefully and forward these invoices to Contractor for processing. ConTI.-actor will review the invoices for approval 
and forward them on to Owner for payment. 

Invoicing and Payment 

I. Vendor sends material invoice with signed delivery back up to Owner, the City's Accounts Payable, and a copy to
Subcontractor.

2. Subcontractor will verify each invoice per the initial ODP Program order form that was submitted. It is imperative
that each material being invoiced matches the originally submitted order form and quote (line item by line item).
The Owner will hold payment for materials that do not match the original order form line item submission.

3. Subcontractor must initial each invoice and fo1ward each approved invoice with proper back up to Contractor.
Please note that invoices that are not signed and do not have the proper delivery ticket back up attached, will not be
approved by Contractor.

4. Contrnctor will verify, initial and forward each invoice to Owner and the City's Accounts Payable for processing
and payment.

5. Owner will pay approved vendor invoices within thirty (30) days of acceptance and receipt by Owner.

Contractor will meet with each awarded subcontractor to review their schedule of values and review the pay application 
process for the Owner's Project so as to abide by the requirements of Owner when it comes to the billing of ODP Program 
materials. It is critical that Contractor and Subcontractor have this meeting and an understanding of the payment system to 
ensure timely payment to Contractor and Subcontractor. 

Exhibit 'PS 1' - Owner Direct Purchase Order Program Page 2 of2  CAM 18-0856 
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CITY OF FORT LAUDERDALE 
GENERAL CONDITIONS 

 
These instructions are standard for all contracts for commodities or services issued through the City of Fort 
Lauderdale Procurement Services Division.  The City may delete, supersede, or modify any of these standard 
instructions for a particular contract by indicating such change in the Invitation to Bid (ITB) Special Conditions, 
Technical Specifications, Instructions, Proposal Pages, Addenda, and Legal Advertisement. In this general 
conditions document, Invitation to Bid (ITB), Request for Qualifications (RFQ), and Request for Proposal (RFP) are 
interchangeable. 
 
UPART I  BIDDER PROPOSAL PAGE(S) CONDITIONSU: 
 

1.01 BIDDER ADDRESS:   The City maintains automated vendor address lists that have been generated for each 
specific Commodity Class item through our bid issuing service, BidSync.  Notices of Invitations to Bid (ITB’S) are 
sent by e-mail to the selection of bidders who have fully registered with BidSync or faxed (if applicable)  to every 
vendor on those lists, who may then view the bid documents online. Bidders who have been informed of a bid's 
availability in any other manner are responsible for registering with BidSync in order to view the bid documents. 
There is no fee for doing so. If you wish bid notifications be provided to another e-mail address or fax, please 
contact BidSync. If you wish purchase orders sent to a different address, please so indicate in your bid response.  If 
you wish payments sent to a different address, please so indicate on your invoice. 
 

1.02 DELIVERY:  Time will be of the essence for any orders placed as a result of this ITB.  The City reserves the right 
to cancel any orders, or part thereof, without obligation if delivery is not made in accordance with the schedule 
specified by the Bidder and accepted by the City. 
 

1.03 PACKING SLIPS:  It will be the responsibility of the awarded Contractor, to attach all packing slips to the 
OUTSIDE of each shipment.  Packing slips must provide a detailed description of what is to be received and 
reference the City of Fort Lauderdale purchase order number that is associated with the shipment.  Failure to provide 
a detailed packing slip attached to the outside of shipment may result in refusal of shipment at Contractor’s expense. 
 

1.04 PAYMENT TERMS AND CASH DISCOUNTS:  Payment terms, unless otherwise stated in this ITB, will be 
considered to be net 45 days after the date of satisfactory delivery at the place of acceptance and receipt of correct 
invoice at the office specified, whichever occurs last.  Bidder may offer cash discounts for prompt payment but they 
will not be considered in determination of award.  If a Bidder offers a discount, it is understood that the discount 
time will be computed from the date of satisfactory delivery, at the place of acceptance, and receipt of correct 
invoice, at the office specified, whichever occurs last. 
 

1.05 TOTAL BID DISCOUNT:  If Bidder offers a discount for award of all items listed in the bid, such discount shall 
be deducted from the total of the firm net unit prices bid and shall be considered in tabulation and award of bid. 
 

1.06 BIDS FIRM FOR ACCEPTANCE:  Bidder warrants, by virtue of bidding, that the bid and the prices quoted in 
the bid will be firm for acceptance by the City for a period of one hundred twenty (120) days from the date of bid 
opening unless otherwise stated in the ITB. 
 

1.07 VARIANCES:  For purposes of bid evaluation, Bidder’s must indicate any variances, no matter how slight, from 
ITB General Conditions, Special Conditions, Specifications or Addenda in the space provided in the ITB.  No 
variations or exceptions by a Bidder will be considered or deemed a part of the bid submitted unless such variances 
or exceptions are listed in the bid and referenced in the space provided on the bidder proposal pages.  If variances 
are not stated, or referenced as required, it will be assumed that the product or service fully complies with the City’s 
terms, conditions, and specifications. 
 
By receiving a bid, City does not necessarily accept any variances contained in the bid.  All variances submitted are 
subject to review and approval by the City.  If any bid contains material variances that, in the City’s sole opinion, 
make that bid conditional in nature, the City reserves the right to reject the bid or part of the bid that is declared, by 
the City as conditional. 
 

1.08 NO BIDS:  If you do not intend to bid please indicate the reason, such as insufficient time to respond, do not offer 
product or service, unable to meet specifications, schedule would not permit, or any other reason, in the space 
provided in this ITB.  Failure to bid or return no bid comments prior to the bid due and opening date and time, 
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indicated in this ITB, may result in your firm being deleted from our Bidder’s registration list for the Commodity 
Class Item requested in this ITB. 
 

1.09 MINORITY AND WOMEN BUSINESS ENTERPRISE PARTICIPATION AND BUSINESS 
DEFINITIONS:  The City of Fort Lauderdale wants to increase the participation of Minority Business Enterprises 
(MBE), Women Business Enterprises (WBE), and Small Business Enterprises (SBE) in its procurement activities.  
If your firm qualifies in accordance with the below definitions please indicate in the space provided in this ITB. 
 
Minority Business Enterprise (MBE) “A Minority Business” is a business enterprise that is owned or controlled by 
one or more socially or economically disadvantaged persons.  Such disadvantage may arise from cultural, racial, 
chronic economic circumstances or background or other similar cause.  Such persons include, but are not limited to:  
Blacks, Hispanics, Asian Americans, and Native Americans. 
 
The term “Minority Business Enterprise” means a business at least 51 percent of which is owned by minority group 
members or, in the case of a publicly owned business, at least 51 percent of the stock of which is owned by minority 
group members.  For the purpose of the preceding sentence, minority group members are citizens of the United 
States who include, but are not limited to:  Blacks, Hispanics, Asian Americans, and Native Americans. 
 
Women Business Enterprise (WBE) a “Women Owned or Controlled Business” is a business enterprise at least 51 
percent of which is owned by females or, in the case of a publicly owned business, at least 51 percent of the stock of 
which is owned by females. 
 
Small Business Enterprise (SBE) “Small Business” means a corporation, partnership, sole proprietorship, or other 
legal entity formed for the purpose of making a profit, which is independently owned and operated, has either fewer 
than 100 employees or less than $1,000,000 in annual gross receipts. 
 
BLACK, which includes persons having origins in any of the Black racial groups of Africa. 
WHITE, which includes persons whose origins are Anglo-Saxon and Europeans and persons of Indo-European 
decent including Pakistani and East Indian. 
HISPANIC, which includes persons of Mexican, Puerto Rican, Cuban, Central and South American, or other 
Spanish culture or origin, regardless of race. 
NATIVE AMERICAN, which includes persons whose origins are American Indians, Eskimos, Aleuts, or Native 
Hawaiians. 
ASIAN AMERICAN, which includes persons having origin in any of the original peoples of the Far East, Southeast 
Asia, the Indian subcontinent, or the Pacific Islands. 
 

1.10 MINORITY-WOMEN BUSINESS ENTERPRISE PARTICIPATION 
It is the desire of the City of Fort Lauderdale to increase the participation of minority (MBE) and women-owned 
(WBE) businesses in its contracting and procurement programs.  While the City does not have any preference or set 
aside programs in place, it is committed to a policy of equitable participation for these firms.  Proposers are 
requested to include in their proposals a narrative describing their past accomplishments and intended actions in this 
area.  If proposers are considering minority or women owned enterprise participation in their proposal, those firms, 
and their specific duties have to be identified in the proposal.  If a proposer is considered for award, he  or she will 
be asked to meet with City staff so that the intended MBE/WBE participation can be formalized and included in the 
subsequent contract. 

 
1.11 USCRUTINIZED COMPANIES 

Subject to Odebrecht Construction, Inc., v. Prasad, 876 F.Supp.2d 1305 (S.D. Fla. 2012), affirmed, Odebrecht 
Construction, Inc., v. Secretary, Florida Department of Transportation, 715 F.3d 1268 (11th Cir. 2013), with regard 
to the “Cuba Amendment,” the Contractor certifies that it is not on the Scrutinized Companies with Activities in 
Sudan List or the Scrutinized Companies with Activities in the Iran Petroleum Energy Sector List or the Scrutinized 
Companies that Boycott Israel List created pursuant to Section 215.4725, Florida Statutes (2018), as may be 
amended or revised, and that it is not engaged in a boycott of Israel, and that it does not have business operations in 
Cuba or Syria, as provided in section 287.135, Florida Statutes (2018), as may be amended or revised.  The City 
may terminate this Agreement at the City’s option if the Contractor is found to have submitted a false certification 
as provided under subsection (5) of section 287.135, Florida Statutes (2018), as may be amended or revised, or been 
placed on the Scrutinized Companies with Activities in Sudan List or the Scrutinized Companies with Activities in 
the Iran Petroleum Energy Sector List or the Scrutinized Companies that Boycott Israel List created pursuant to 
Section 215.4725, Florida Statutes (2018),as may be amended or revised, or is engaged in a boycott of Israel or has 
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been engaged in business operations in Cuba or Syria, as defined in Section 287.135, Florida Statutes (2018), as may 
be amended or revised. 

 
1.12 DEBARRED OR SUSPENDED BIDDERS OR PROPOSERS 

The bidder or proposer certifies, by submission of a response to this solicitation, that neither it nor its principals and 
subcontractors are presently debarred or suspended by any Federal department or agency.  

 
UPart II   DEFINITIONS/ORDER OF PRECEDENCEU: 
 

2.01 BIDDING DEFINITIONS The City will use the following definitions in its general conditions, special conditions, 
technical specifications, instructions to bidders, addenda and any other document used in the bidding process: 
 
INVITATION TO BID (ITB) The solicitation document used for soliciting competitive sealed bids for goods or 
services.  
INVITATION TO NEGOTIATE (ITN) All solicitation documents, regardless of medium, whether attached to or 
incorporated by reference in solicitations for responses from firms that invite proposals from interested and qualified 
firms so the city may enter into negotiations with the firm(s) determined most capable of providing the required 
goods or services. 
REQUEST FOR PROPOSALS (RFP) A solicitation method used for soliciting competitive sealed proposals to 
determine the best value among proposals for goods or services for which price may not be the prevailing factor in 
award of the contract, or the scope of work, specifications or contract terms and conditions may be difficult to 
define. Such solicitation will consider the qualifications of the proposers along with evaluation of each proposal 
using identified and generally weighted evaluation criteria. RFPs may include price criteria whenever feasible, at the 
discretion of the city. 
REQUEST FOR QUALIFICATIONS (RFQ) A solicitation method used for requesting statements of qualifications 
in order to determine the most qualified proposer for professional services. 
BID – a price and terms quote received in response to an ITB. 
PROPOSAL – a proposal received in response to an RFP. 
BIDDER – Person or firm submitting a Bid. 
PROPOSER – Person or firm submitting a Proposal. 
RESPONSIVE BIDDER – A firm who has submitted a bid, offer, quote, or response which conforms in all material 
respects to the competitive solicitation document and all of its requirements. 
RESPONSIBLE BIDDER – A firm who is fully capable of meeting all requirements of the solicitation and 
subsequent contract. The respondent must possess the full capability, including financial and technical, ability, 
business judgment, experience, qualifications, facilities, equipment, integrity, capability, and reliability, in all 
respects to perform fully the contract requirements and assure good faith performance as determined by the city. 
FIRST RANKED PROPOSER – That Proposer, responding to a City RFP, whose Proposal is deemed by the City, 
the most advantageous to the City after applying the evaluation criteria contained in the RFP. 
SELLER – Successful Bidder or Proposer who is awarded a Purchase Order or Contract to provide goods or services 
to the City. 
CONTRACTOR – Any firm having a contract with the city. Also referred to as a "Vendor". 
CONTRACT – All types of agreements, including purchase orders, for procurement of supplies, services, and 
construction, regardless of what these agreements may be called. 
CONSULTANT – A firm providing professional services for the city.  
 

2.02 SPECIAL CONDITIONS:  Any and all Special Conditions contained in this ITB that may be in variance or 
conflict with these General Conditions shall have precedence over these General Conditions.  If no changes or 
deletions to General Conditions are made in the Special Conditions, then the General Conditions shall prevail in 
their entirety, 
 
UPART III   BIDDING AND AWARD PROCEDURESU: 
 

3.01 SUBMISSION AND RECEIPT OF BIDS:  To receive consideration, bids must be received prior to the bid 
opening date and time.  Unless otherwise specified, Bidders should use the proposal forms provided by the City.  
These forms may be duplicated, but failure to use the forms may cause the bid to be rejected.  Any erasures or 
corrections on the bid must be made in ink and initialed by Bidder in ink.  All information submitted by the Bidder 
shall be printed, typewritten or filled in with pen and ink.  Bids shall be signed in ink.  Separate bids must be 
submitted for each ITB issued by the City in separate sealed envelopes properly marked.  When a particular ITB or 
RFP requires multiple copies of bids or proposals they may be included in a single envelope or package properly 
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sealed and identified.  Only send bids via facsimile transmission (FAX) if the ITB specifically states that bids sent 
via FAX will be considered.  If such a statement is not included in the ITB, bids sent via FAX will be rejected.  Bids 
will be publicly opened in the Procurement Office, or other designated area, in the presence of Bidders, the public, 
and City staff.  Bidders and the public are invited and encouraged to attend bid openings.  Bids will be tabulated and 
made available for review by Bidder’s and the public in accordance with applicable regulations. 
 

3.02 MODEL NUMBER CORRECTIONS:  If the model number for the make specified in this ITB is incorrect, or no 
longer available and replaced with an updated model with new specifications, the Bidder shall enter the correct 
model number on the bidder proposal page.  In the case of an updated model with new specifications, Bidder shall 
provide adequate information to allow the City to determine if the model bid meets the City’s requirements. 
 

3.03 PRICES QUOTED:  Deduct trade discounts, and quote firm net prices.  Give both unit price and extended total.   
In the case of a discrepancy in computing the amount of the bid, the unit price quoted will govern.  All prices quoted 
shall be F.O.B. destination, freight prepaid (Bidder pays and bears freight charges, Bidder owns goods in transit and 
files any claims), unless otherwise stated in Special Conditions.  Each item must be bid separately.  No attempt shall 
be made to tie any item or items contained in the ITB with any other business with the City. 
 

3.04 TAXES:  The City of Fort Lauderdale is exempt from Federal Excise and Florida Sales taxes on direct purchase of 
tangible property.  Exemption number for EIN is 59-6000319, and State Sales tax exemption number is 85-
8013875578C-1. 
 

3.05 WARRANTIES OF USAGE:  Any quantities listed in this ITB as estimated or projected are provided for 
tabulation and information purposes only.  No warranty or guarantee of quantities is given or implied.  It is 
understood that the Contractor will furnish the City’s needs as they arise. 
 

3.06 APPROVED EQUAL:  When the technical specifications call for a brand name, manufacturer, make, model, or 
vendor catalog number with acceptance of APPROVED EQUAL, it shall be for the purpose of establishing a level 
of quality and features desired and acceptable to the City.  In such cases, the City will be receptive to any unit that 
would be considered by qualified City personnel as an approved equal.  In that the specified make and model 
represent a level of quality and features desired by the City, the Bidder must state clearly in the bid any variance 
from those specifications.  It is the Bidder’s responsibility to provide adequate information, in the bid, to enable the 
City to ensure that the bid meets the required criteria.  If adequate information is not submitted with the bid, it may 
be rejected.  The City will be the sole judge in determining if the item bid qualifies as an approved equal. 
 

3.07 MINIMUM AND MANDATORY TECHNICAL SPECIFICATIONS:  The technical specifications may include 
items that are considered minimum, mandatory, or required.  If any Bidder is unable to meet or exceed these items, 
and feels that the technical specifications are overly restrictive, the bidder must notify the Procurement Services 
Division immediately.  Such notification must be received by the Procurement Services Division prior to the 
deadline contained in the ITB, for questions of a material nature, or prior to five (5) days before bid due and open 
date, whichever occurs first.  If no such notification is received prior to that deadline, the City will consider the 
technical specifications to be acceptable to all bidders. 
 

3.08 MISTAKES:  Bidders are cautioned to examine all terms, conditions, specifications, drawings, exhibits, addenda, 
delivery instructions and special conditions pertaining to the ITB.  Failure of the Bidder to examine all pertinent 
documents shall not entitle the bidder to any relief from the conditions imposed in the contract. 
 

3.09 SAMPLES AND DEMONSTRATIONS:  Samples or inspection of product may be requested to determine 
suitability. Unless otherwise specified in Special Conditions, samples shall be requested after the date of bid 
opening, and if requested should be received by the City within seven (7) working days of request.  Samples, when 
requested, must be furnished free of expense to the City and if not used in testing or destroyed, will upon request of 
the Bidder, be returned within thirty (30) days of bid award at Bidder’s expense.  When required, the City may 
request full demonstrations of units prior to award.  When such demonstrations are requested, the Bidder shall 
respond promptly and arrange a demonstration at a convenient location.  Failure to provide samples or 
demonstrations as specified by the City may result in rejection of a bid. 
 

3.10 LIFE CYCLE COSTING:  If so specified in the ITB, the City may elect to evaluate equipment proposed on the 
basis of total cost of ownership.  In using Life Cycle Costing, factors such as the following may be considered:  
estimated useful life, maintenance costs, cost of supplies, labor intensity, energy usage, environmental impact, and 
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residual value.  The City reserves the right to use those or other applicable criteria, in its sole opinion that will most 
accurately estimate total cost of use and ownership. 
 

3.11 BIDDING ITEMS WITH RECYCLED CONTENT:  In addressing environmental concerns, the City of Fort 
Lauderdale encourages Bidders to submit bids or alternate bids containing items with recycled content.  When 
submitting bids containing items with recycled content, Bidder shall provide documentation adequate for the City to 
verify the recycled content.  The City prefers packaging consisting of materials that are degradable or able to be 
recycled.  When specifically stated in the ITB, the City may give preference to bids containing items manufactured 
with recycled material or packaging that is able to be recycled. 
 

3.12 USE OF OTHER GOVERNMENTAL CONTRACTS:  The City reserves the right to reject any part or all of any 
bids received and utilize other available governmental contracts, if such action is in its best interest. 
 

3.13 QUALIFICATIONS/INSPECTION:  Bids will only be considered from firms normally engaged in providing the 
types of commodities/services specified herein.  The City reserves the right to inspect the Bidder’s facilities, 
equipment, personnel, and organization at any time, or to take any other action necessary to determine Bidder’s 
ability to perform.  The Procurement Director reserves the right to reject bids where evidence or evaluation is 
determined to indicate inability to perform. 
 

3.14 BID SURETY:  If Special Conditions require a bid security, it shall be submitted in the amount stated.  A bid 
security can be in the form of a bid bond or cashier’s check.  Bid security will be returned to the unsuccessful 
bidders as soon as practicable after opening of bids.  Bid security will be returned to the successful bidder after 
acceptance of the performance bond, if required; acceptance of insurance coverage, if required; and full execution of 
contract documents, if required; or conditions as stated in Special Conditions. 
 

3.15 PUBLIC RECORDS/TRADE SECRETS/COPYRIGHT:  The Proposer’s response to the RFP is a public record 
pursuant to Florida law, which is subject to disclosure by the City under the State of Florida Public Records Law, 
Florida Statutes Chapter 119.07 (“Public Records Law”).  The City shall permit public access to all documents, 
papers, letters or other material submitted in connection with this RFP and the Contract to be executed for this RFP, 
subject to the provisions of Chapter 119.07 of the Florida Statutes. 
 
Any language contained in the Proposer’s response to the RFP purporting to require confidentiality of any portion of 
the Proposer’s response to the RFP, except to the extent that certain information is in the City’s opinion a Trade 
Secret pursuant to Florida law, shall be void.  If a Proposer submits any documents or other information to the City 
which the Proposer claims is Trade Secret information and exempt from Florida Statutes Chapter 119.07 (“Public 
Records Laws”), the Proposer shall clearly designate that it is a Trade Secret and that it is asserting that the 
document or information is exempt.  The Proposer must specifically identify the exemption being claimed under 
Florida Statutes 119.07.  The City shall be the final arbiter of whether any information contained in the Proposer’s 
response to the RFP constitutes a Trade Secret. The city’s determination of whether an exemption applies shall be 
final, and the proposer agrees to defend, indemnify, and hold harmless the city and the city’s officers, employees, 
and agent, against any loss or damages incurred by any person or entity as a result of the city’s treatment of records 
as public records. Proposals purporting to be subject to copyright protection in full or in part will be rejected. 
 
EXCEPT FOR CLEARLY MARKED PORTIONS THAT ARE BONA FIDE TRADE SECRETS PURSUANT TO 
FLORIDA LAW, DO NOT MARK YOUR RESPONSE TO THE RFP AS PROPRIETARY OR CONFIDENTIAL.  
DO NOT MARK YOUR RESPONSE TO THE RFP OR ANY PART THEREOF AS COPYRIGHTED. 
   

3.16 PROHIBITION OF INTEREST:  No contract will be awarded to a bidding firm who has City elected officials, 
officers or employees affiliated with it, unless the bidding firm has fully complied with current Florida State Statutes 
and City Ordinances relating to this issue.  Bidders must disclose any such affiliation.  Failure to disclose any such 
affiliation will result in disqualification of the Bidder and removal of the Bidder from the City’s bidder lists and 
prohibition from engaging in any business with the City. 
 

3.17 RESERVATIONS FOR AWARD AND REJECTION OF BIDS:  The City reserves the right to accept or reject 
any or all bids, part of bids, and to waive minor irregularities or variations to specifications contained in bids, and 
minor irregularities in the bidding process.  The City also reserves the right to award the contract on a split order 
basis, lump sum basis, individual item basis, or such combination as shall best serve the interest of the City.  The 
City reserves the right to make an award to the responsive and responsible bidder whose product or service meets 
the terms, conditions, and specifications of the ITB and whose bid is considered to best serve the City’s interest.  In 
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determining the responsiveness of the offer and the responsibility of the Bidder, the following shall be considered 
Uwhen applicableU:  the ability, capacity and skill of the Bidder to perform as required; whether the Bidder can 
perform promptly, or within the time specified, without delay or interference; the character, integrity, reputation, 
judgment, experience and efficiency of the Bidder; the quality of past performance by the Bidder; the previous and 
existing compliance by the Bidder with related laws and ordinances; the sufficiency of the Bidder’s financial 
resources; the availability, quality and adaptability of the Bidder’s supplies or services to the required use; the ability 
of the Bidder to provide future maintenance, service or parts; the number and scope of conditions attached to the 
bid. 
 
If the ITB provides for a contract trial period, the City reserves the right, in the event the selected bidder does not 
perform satisfactorily, to award a trial period to the next ranked bidder or to award a contract to the next ranked 
bidder, if that bidder has successfully provided services to the City in the past.  This procedure to continue until a 
bidder is selected or the contract is re-bid, at the sole option of the City. 
 

3.18 LEGAL REQUIREMENTS:  Applicable provisions of all federal, state, county laws, and local ordinances, rules 
and regulations, shall govern development, submittal and evaluation of all bids received in response hereto and shall 
govern any and all claims and disputes which may arise between person(s) submitting a bid response hereto and the 
City by and through its officers, employees and authorized representatives, or any other person, natural or otherwise; 
and lack of knowledge by any bidder shall not constitute a cognizable defense against the legal effect thereof. 
 

3.19 BID PROTEST PROCEDURE:  ANY PROPOSER OR BIDDER WHO IS NOT RECOMMENDED FOR 
AWARD OF A CONTRACT AND WHO ALLEGES A FAILURE BY THE CITY TO FOLLOW THE 
CITY’S PROCUREMENT ORDINANCE OR ANY APPLICABLE LAW MAY PROTEST TO THE CHIEF 
PROCUREMENT OFFICER, BY DELIVERING A LETTER OF PROTEST TO THE DIRECTOR OF 
FINANCE WITHIN FIVE (5) DAYS AFTER A NOTICE OF INTENT TO AWARD IS POSTED ON THE 
CITY’S WEB SITE AT THE FOLLOWING URL:  
https://www.fortlauderdale.gov/departments/finance/procurement-services/notices-of-intent-to-
award 
THE COMPLETE PROTEST ORDINANCE MAY BE FOUND ON THE CITY’S WEB SITE AT THE 
FOLLOWING URL:  
https://library.municode.com/fl/fort_lauderdale/codes/code_of_ordinances?nodeId=COOR_CH2AD
_ARTVFI_DIV2PR_S2-182DIREPR 
 
 
UPART IV  BONDS AND INSURANCE 
 

4.01 PERFORMANCE BOND:  If a performance bond is required in Special Conditions, the Contractor shall within 
fifteen (15) working days after notification of award, furnish to the City a Performance Bond, payable to the City of 
Fort Lauderdale, Florida, in the face amount specified in Special Conditions as surety for faithful performance under 
the terms and conditions of the contract.  If the bond is on an annual coverage basis, renewal for each succeeding 
year shall be submitted to the City thirty (30) days prior to the termination date of the existing Performance Bond. 
The Performance Bond must be executed by a surety company of recognized standing, authorized to do business in 
the State of Florida and having a resident agent.   
 
Acknowledgement and agreement is given by both parties that the amount herein set for the Performance Bond is 
not intended to be nor shall be deemed to be in the nature of liquidated damages nor is it intended to limit the 
liability of the Contractor to the City in the event of a material breach of this Agreement by the Contractor. 
 

4.02 INSURANCE:  If the Contractor is required to go on to City property to perform work or services as a result of ITB 
award, the Contractor shall assume full responsibility and expense to obtain all necessary insurance as required by 
City or specified in Special Conditions. 
 
The Contractor shall provide to the Procurement Services Division original certificates of coverage and receive 
notification of approval of those certificates by the City’s Risk Manager prior to engaging in any activities under this 
contract.  The Contractors insurance is subject to the approval of the City’s Risk Manager.  The certificates must list 
the City as an UADDITIONAL INSURED for General Liability Insurance,U and shall have no less than thirty (30) 
days written notice of cancellation or material change.  Further modification of the insurance requirements may be 
made at the sole discretion of the City’s Risk Manager if circumstances change or adequate protection of the City is 
not presented.  Bidder, by submitting the bid, agrees to abide by such modifications. 
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UPART V  PURCHASE ORDER AND CONTRACT TERMSU: 
 

5.01 COMPLIANCE TO SPECIFICATIONS, LATE DELIVERIES/PENALTIES:  Items offered may be tested for 
compliance to bid specifications.  Items delivered which do not conform to bid specifications may be rejected and 
returned at Contractor’s expense.  Any violation resulting in contract termination for cause or delivery of items not 
conforming to specifications, or late delivery may also result in: 
- Bidders name being removed from the City’s bidder’s mailing list for a specified period and Bidder will not be 

recommended for any award during that period. 
- All City Departments being advised to refrain from doing business with the Bidder. 
- All other remedies in law or equity. 
 

5.02 ACCEPTANCE, CONDITION, AND PACKAGING:  The material delivered in response to ITB award shall 
remain the property of the Seller until a physical inspection is made and the material accepted to the satisfaction of 
the City.  The material must comply fully with the terms of the ITB, be of the required quality, new, and the latest 
model.  All containers shall be suitable for storage and shipment by common carrier, and all prices shall include 
standard commercial packaging.  The City will not accept substitutes of any kind.  Any substitutes or material not 
meeting specifications will be returned at the Bidder’s expense.  Payment will be made only after City receipt and 
acceptance of materials or services. 
 

5.03 SAFETY STANDARDS:  All manufactured items and fabricated assemblies shall comply with applicable 
requirements of the Occupation Safety and Health Act of 1970 as amended, and be in compliance with Chapter 442, 
Florida Statutes.  Any toxic substance listed in Section 38F-41.03 of the Florida Administrative Code delivered as a 
result of this order must be accompanied by a completed Safety Data Sheet (SDS). 
 

5.04 ASBESTOS STATEMENT:  All material supplied must be 100% asbestos free.  Bidder, by virtue of bidding, 
certifies that if awarded any portion of the ITB the bidder will supply only material or equipment that is 100% 
asbestos free. 
 

5.05 OTHER  GOVERNMENTAL ENTITIES:  If the Bidder is awarded a contract as a result of this ITB, the bidder 
may, if the bidder has sufficient capacity or quantities available, provide to other governmental agencies, so 
requesting, the products or services awarded in accordance with the terms and conditions of the ITB and resulting 
contract.  Prices shall be F.O.B. delivered to the requesting agency. 
 

5.06 VERBAL INSTRUCTIONS PROCEDURE:  No negotiations, decisions, or actions shall be initiated or executed 
by the Contractor as a result of any discussions with any City employee.  Only those communications which are in 
writing from an authorized City representative may be considered.  Only written communications from Contractors, 
which are assigned by a person designated as authorized to bind the Contractor, will be recognized by the City as 
duly authorized expressions on behalf of Contractors. 
 

5.07 INDEPENDENT CONTRACTOR:  The Contractor is an independent contractor under this Agreement.  Personal 
services provided by the Proposer shall be by employees of the Contractor and subject to supervision by the 
Contractor, and not as officers, employees, or agents of the City.  Personnel policies, tax responsibilities, social 
security, health insurance, employee benefits, procurement policies unless otherwise stated in this ITB, and other 
similar administrative procedures applicable to services rendered under this contract shall be those of the Contractor. 
 

5.08 INDEMNITY/HOLD HARMLESS AGREEMENT:  The Contractor agrees to protect, defend, indemnify, and 
hold harmless the City of Fort Lauderdale and its officers, employees and agents from and against any and all losses, 
penalties, damages, settlements, claims, costs, charges for other expenses, or liabilities of every and any kind 
including attorney’s fees, in connection with or arising directly or indirectly out of the work agreed to or performed 
by Contractor under the terms of any agreement that may arise due to the bidding process.  Without limiting the 
foregoing, any and all such claims, suits, or other actions relating to personal injury, death, damage to property, 
defects in materials or workmanship, actual or alleged violations of any applicable Statute, ordinance, administrative 
order, rule or regulation, or decree of any court shall be included in the indemnity hereunder. 
 

5.09 TERMINATION FOR CAUSE:  If, through any cause, the Contractor shall fail to fulfill in a timely and proper 
manner its obligations under this Agreement, or if the Contractor shall violate any of the provisions of this 
Agreement, the City may upon written notice to the Contractor terminate the right of the Contractor to proceed 
under this Agreement, or with such part or parts of the Agreement as to which there has been default, and may hold 
the Contractor liable for any damages caused to the City by reason of such default and termination.  In the event of 
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such termination, any completed services performed by the Contractor under this Agreement shall, at the option of 
the City, become the City’s property and the Contractor shall be entitled to receive equitable compensation for any 
work completed to the satisfaction of the City.  The Contractor, however, shall not be relieved of liability to the City 
for damages sustained by the City by reason of any breach of the Agreement by the Contractor, and the City may 
withhold any payments to the Contractor for the purpose of setoff until such time as the amount of damages due to 
the City from the Contractor can be determined. 
 

5.10 TERMINATION FOR CONVENIENCE:  The City reserves the right, in its best interest as determined by the 
City, to cancel contract by giving written notice to the Contractor thirty (30) days prior to the effective date of such 
cancellation. 
 

5.11 CANCELLATION FOR UNAPPROPRIATED FUNDS:  The obligation of the City for payment to a Contractor 
is limited to the availability of funds appropriated in a current fiscal period, and continuation of the contract into a 
subsequent fiscal period is subject to appropriation of funds, unless otherwise authorized by law. 
 

5.12 RECORDS/AUDIT:  The Contractor shall maintain during the term of the contract all books of account, reports 
and records in accordance with generally accepted accounting practices and standards for records directly related to 
this contract.  The Contractor agrees to make available to the City Auditor or designee, during normal business 
hours and in Broward, Miami-Dade or Palm Beach Counties, all books of account, reports and records relating to 
this contract should be retained for the duration of the contract and for three years after the final payment under this 
Agreement, or until all pending audits, investigations or litigation matters relating to the contract are closed, 
whichever is later.   
 

5.13 PERMITS, TAXES, LICENSES:  The successful Contractor shall, at their own expense, obtain all necessary 
permits, pay all licenses, fees and taxes, required to comply with all local ordinances, state and federal laws, rules 
and regulations applicable to business to be carried out under this contract. 
 

5.14 LAWS/ORDINANCES:  The Contractor shall observe and comply with all Federal, state, local and municipal 
laws, ordinances rules and regulations that would apply to this contract. 
 

5.15 NON-DISCRIMINATION:  There shall be no discrimination as to race, sex, color, creed, age or national origin in 
the operations conducted under this contract. The following applies to contracts with values over $100,000: The 
Contractor certifies and represents that it will comply with Section 2-187, Code of Ordinances of the City of Fort 
Lauderdale, Florida, (“Section 2-187”), by not discriminating against the Contractor’s employees based on the 
employee’s race, color, religion, gender (including identity or expression), marital status, sexual orientation, national 
origin, age, disability or any other protected classification as defined by applicable law, during the entire term of the 
contract that arises out of this ITB.  The failure of the Contractor to comply with Section 2-187 shall be deemed to 
be a material breach of the contract, entitling the City to pursue any of the following remedies or any remedy 
provided under applicable law: (a) The City may terminate the contract if the Contractor fails to comply with 
Section 2-187; and (b) The City may retain all monies due or to become due until the Contractor complies with 
Section 2-187; and (c) The Contractor may be subject to debarment or suspension proceedings consistent with the 
procedures in Section 2-183, Code of Ordinances of the City of Fort Lauderdale, Florida. 
 

5.16 UNUSUAL CIRCUMSTANCES:  If during a contract term where costs to the City are to remain firm or 
adjustments are restricted by a percentage or CPI cap, unusual circumstances that could not have been foreseen by 
either party of the contract occur, and those circumstances significantly affect the Contractor’s cost in providing the 
required prior items or services, then the Contractor may request adjustments to the costs to the City to reflect the 
changed circumstances.  The circumstances must be beyond the control of the Contractor, and the requested 
adjustments must be fully documented.  The City may, after examination, refuse to accept the adjusted costs if they 
are not properly documented, increases are considered to be excessive, or decreases are considered to be 
insufficient.  In the event the City does not wish to accept the adjusted costs and the matter cannot be resolved to the 
satisfaction of the City, the City will reserve the following options:  
 
1. The contract can be canceled by the City upon giving thirty (30) days written notice to the Contractor with no 

penalty to the City or Contractor.  The Contractor shall fill all City requirements submitted to the Contractor 
until the termination date contained in the notice. 

 
2. The City requires the Contractor to continue to provide the items and services at the firm fixed (non-adjusted) 

cost until the termination of the contract term then in effect. 
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3. If the City, in its interest and in its sole opinion, determines that the Contractor in a capricious manner 

attempted to use this section of the contract to relieve them of a legitimate obligation under the contract, and no 
unusual circumstances had occurred, the City reserves the right to take any and all action under law or equity.  
Such action shall include, but not be limited to, declaring the Contractor in default and disqualifying him for 
receiving any business from the City for a stated period of time. 

 
If the City does agree to adjusted costs, these adjusted costs shall not be invoiced to the City until the Contractor 
receives notice in writing signed by a person authorized to bind the City in such matters. 
 

5.17 ELIGIBILITY:  If applicable, the Contractor must first register with the Department of State of the State of 
Florida, in accordance with Florida State Statutes, prior to entering into a contract with the City. 
 

5.18 PATENTS AND ROYALTIES:  The Contractor, without exception, shall indemnify and save harmless the City 
and its employees from liability of any nature and kind, including cost and expenses for or on account of any 
copyrighted, patented or un-patented invention, process, or article manufactured or used in the performance of the 
contract, including its use by the City.  If the Contractor uses any design, device, or materials covered by letters, 
patent or copyright, it is mutually agreed and understood without exception that the bid prices shall include all 
royalties or costs arising from the use of such design, device, or materials in any way involved in the work. 
 

5.19 ASSIGNMENT:  Contractor shall not transfer or assign the performance required by this ITB without the prior 
written consent of the City.  Any award issued pursuant to this ITB, and the monies, which may become due 
hereunder, are not assignable except with the prior written approval of the City Commission or the City Manager or 
City Manager’s designee, depending on original award approval. 
 

5.20 LITIGATION VENUE:  The parties waive the privilege of venue and agree that all litigation between them in the 
state courts shall take place in Broward County, Florida and that all litigation between them in the federal courts 
shall take place in the Southern District in and for the State of Florida. 
 

5.21 LOCATION OF UNDERGROUND FACILITIES: If the Contractor, for the purpose of responding to 
this solicitation, requests the location of underground facilities through the Sunshine State One-Call of Florida, Inc. 
notification system or through any person or entity providing a facility  locating service, and underground facilities 
are marked with paint, stakes or other markings within the City pursuant to such a request, then the Contractor, shall 
be deemed non-responsive to this solicitation in accordance with Section 2-184(5) of the City of Fort Lauderdale 
Code of Ordinances. 
 

5.22 PUBLIC RECORDS 
 
IF THE CONTRACTOR HAS QUESTIONS REGARDING THE 
APPLICATION OF CHAPTER 119, FLORIDA STATUTES, TO THE 
CONTRACTOR’S DUTY TO PROVIDE PUBLIC RECORDS RELATING 
TO THIS CONTRACT, CONTACT THE CUSTODIAN OF PUBLIC 
RECORDS AT 954-828-5002, CITY CLERK’S OFFICE, 100 N. ANDREWS 
AVENUE, FORT LAUDERDALE, FLORIDA 33301,  
PRRCONTRACT@FORTLAUDERDALE.GOV.  
 
Contractor shall: 
 
1.  Keep and maintain public records that ordinarily and necessarily would be required by the City in order to 
perform the service. 
 
2.  Upon request from the City’s custodian of public records, provide the City with a copy of the requested records 
or allow the records to be inspected or copied within a reasonable time at a cost that does not exceed the cost 
provided in Chapter 119, Florida Statutes (2018), as may be amended or revised, or as otherwise provided by law. 
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3.  Ensure that public records that are exempt or confidential and exempt from public records disclosure 
requirements are not disclosed except as authorized by law for the duration of the contract term and following 
completion of this contract if the Contractor does not transfer the records to the City. 
 
4.  Upon completion of the Contract, transfer, at no cost, to the City all public records in possession of the 
Contractor or keep and maintain public records required by the City to perform the service. If the Contractor 
transfers all public records to the City upon completion of this Contract, the Contractor shall destroy any duplicate 
public records that are exempt or confidential and exempt from public records disclosure requirements. If the 
Contractor keeps and maintains public records upon completion of this Contract, the Contractor shall meet all 
applicable requirements for retaining public records. All records stored electronically must be provided to the City, 
upon request from the City’s custodian of public records, in a format that is compatible with the information 
technology systems of the City. 
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