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DUNE MANAGEMENT AGREEMENT 

 
 

THIS DUNE MANAGEMENT AGREEMENT (“Agreement”) is entered into this _____ day of 
____________________, 2015, by and between the CITY OF FORT LAUDERDALE, a municipal 
corporation of the State of Florida, having a principal address of 100 N. Andrews Avenue, Ft. Lauderdale, 
FL  33301 ("City") and BELMAR DEVELOPMENT ASSOCIATES, LLC, a Florida limited liability 
company, having a principal address of 1645 Palm Beach Lakes Boulevard, Suite 1200, West Palm 
Beach, Florida 33401 ("Developer"). 

WITNESSETH 

  WHEREAS, Developer is the fee simple owner of  real property located on the west side 
of State Road A1A between Vistamar Street and Belmar Street and more particularly described 
on EXHIBIT A attached hereto and made a part hereof (“Property”); and 

 WHEREAS, City holds in trust for the benefit of the public the sandy beach area located on the 
east side of State Road A1A across the street from the Property (the “Beach”); and 

 WHEREAS, Developer received site plan approval to construct a multifamily development on 
Property known as Paramount Condominium (the “Project”); and 

 WHEREAS, in order to construct the Project in accordance with the development plan approved 
by the City, the Developer must excavate and remove sand from the Property; and  

 WHEREAS, Developer wishes to place the excavated sand on the Beach in the general location 
depicted on EXHIBIT B attached hereto and made a part hereof, and create a dune habitat (“Dune 
Habitat”) thereon; and 

 WHEREAS, City has determined that the creation of the Dune Habitat will benefit the Beach by 
mitigating negative environmental effects, including without limitation, beach erosion; and  

 WHEREAS, Developer desires to obtain and City desires to grant Developer permission 
(“License") to install and maintain the Dune Habitat. 

NOW, THEREFORE, in consideration of Ten Dollars ($10.00) and other good and valuable 
consideration, the receipt and sufficiency of which are hereby acknowledged, the parties hereto agree as 
follows: 

 
1. Recitals. The above recitals are true, complete and correct and are hereby incorporated 
herein by this reference. 
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2.   Grant of Licenses.   City hereby grants to Developer an exclusive License for the purposes of 
installing, constructing and maintaining the Dune Habitat on the Beach, together with the  non-exclusive 
right of ingress and egress to the Dune Habitat. Notwithstanding the foregoing, the Developer shall insure 
that the Dune Habitat shall not obstruct or interfere with the public access to the Beach. 

3. Term.     This Agreement shall be enforceable according to its terms so long as the Dune Habitat 
is in existence.   

4.          Installation and Maintenance of the Dune Habitat. 

(a)   Installation.     

(i)   The Developer shall install the dune habitat in accordance with the plans and 
specifications approved by the Florida Department of Environmental Protection Permit 
pursuant to Paramount Coastal Construction Permit No. BO-698 attached hereto 
as EXHIBIT C and made a part hereof (“FDEP CCCL Permit”), and in accordance with 
the maintenance plan delineated in EXHBIT D attached hereto and made a part hereof 
(“Installation and Maintenance Plan”). 

(ii)   The Developer shall obtain all applicable permits and approvals for the installation 
of the Dune Habitat and install same concurrently with the construction of the Project.  
Developer agrees to complete installation of the Dune Habitat on or before the issuance 
of a Certificate of Occupancy for the Project.    

(ii)    Developer shall be responsible for all costs and fees associated with the planning, 
permitting and installation of the Dune Habitat.   

 (b)   Maintenance of Dune Habitat. So long as the Dune Habitat is in existence, the Developer 
shall, at its own cost and expense, cause the Dune Habitat to be maintained as permitted by the 
Florida Department of Environmental Protection and in accordance with the Installation and 
Maintenance Plan; provided however, in the event, the Dune Habitat is damaged or destroyed 
through acts of God or due to circumstances beyond the Developer’s control, Developer shall not 
be obligated to repair and/or re-install the Dune Habitat unless directed by the Florida Department 
of Environmental Protection. The parties acknowledge that the Dune Habitat is intended to thrive 
in its natural state without the disturbance of maintenance and restoration typically associated 
with traditional landscaping improvements. 
 
(c)      Damage to public improvements. The Developer, and its successors or assigns, shall be 
obligated to repair any damage to the public improvements arising from the installation, 
maintenance or existence of the Dune Habitat, including the Wave Wall, immediately adjacent to 
the Dune Habitat. 

 
5. Insurance.  At all times during the term of this Agreement, the Developer, at its expense, shall 
keep or cause to be kept in effect the following, to the extent available:   

 
(a)    In the event Developer has employees who perform maintenance and repairs of the Dune 
Habitat, then Developer shall maintain Workers' Compensation Insurance in its own name. 

(b)   A Commercial General Liability Insurance Policy, in standard form, insuring Developer and 
the City as an additional insured, against any and all liability for bodily injury or property damage 
in the amount of not less than One Million Dollars ($1,000,000.00) in respect to injuries or death 
attributable to any one occurrence and at least Two Million Dollar/s ($2,000,000.00) in the 
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aggregate.  This policy shall not be affected by any other insurance carried by City.  The 
minimum limits of coverage may be reviewed by City no sooner than every five (5) years and 
adjusted based on what is generally required by City in other similar Agreements approved at or 
near the time of such review. 

(c)   With the exception of Workers' Compensation coverage, all insurance to be obtained by 
Developer pursuant to this Agreement shall name the Developer as insured and City as an 
additional insured as their respective interests may appear.  All such policies of insurance shall 
also provide for the adjustment of claims under such policies by Developer. 

(d)  Subject to the requirements of Developer’s lender(s), any and all net insurance proceeds 
received by or on account of Developer, as the case may be, shall be deposited by Developer in 
an interest bearing account for the benefit of Developer and City, and said funds shall be used for 
the purpose of reconstruction or repair, as the case may be, of any of the Dune Habitat so 
damaged or destroyed.  Such reconstruction and repair work shall be done in strict conformity 
with all applicable building and zoning codes and regulations or standards promulgated by any 
governmental agency having jurisdiction over the Dune Habitat.  Should the cost of 
reconstruction or repair exceed the amount of funds available from the proceeds of such insurance 
policy, then, and in such event, such funds shall be used as far as the same will permit in paying 
the cost of said reconstruction or repair, and any difference shall be paid by Developer, other than 
for City utilities, infrastructure, facilities and other City improvements unless damaged by 
Developer. Notwithstanding the foregoing, in the event the Dune Habitat is damaged or destroyed 
through acts of God or due to circumstances beyond the Developer’s control, Developer shall not 
be obligated to repair, reconstruct and/or re-install the Dune Habitat unless directed to do so by 
the Florida Department of Environmental Protection. 

(e) Developer shall deliver to City’s Risk Manager and Director of Public Works duplicate copies 
of all insurance policies required by this Agreement and proof of full payment of the premiums 
therefor within thirty (30) days after the Effective Date hereof.  From time to time, Developer 
shall procure and pay for renewals of insurance required herein before it expires.  Developer shall 
deliver to City evidence of insurance coverage at least twenty (20) days before the existing policy 
expires.  All of the policies of insurance provided for in this Agreement: 

(i) shall be in the form and substance approved by the Insurance Department of 
the State of Florida ("DOI"); 

(ii) shall only be issued by admitted and non-admitted companies regularly 
writing business in the State of Florida; 

(iii) shall be with a carrier having an A Best's Rating of not less than A, Class 
VII;  

(iv)  shall bear endorsements showing the receipt by the respective companies of 
the premiums thereon or shall be accompanied by other evidence of payment of 
such premiums to the insurance companies, including evidence of current annual 
payment, if on any installment payment basis, and  

(v)   shall provide (i) that they may not be canceled by the insurer for thirty (30) 
days after service of notice of the proposed cancellation upon City and shall not 
be invalidated as to the interest of City by any act, omission or neglect of 
Developer, and (ii) a waiver of subrogation as to Developer’s claims against City.   
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All insurance policies shall be renewed by Developer and certificates evidencing such renewals, 
bearing endorsements or accompanied by other evidence of the receipt by the respective 
insurance companies of the premiums thereon, shall be delivered to City, at least twenty (20) days 
prior to their respective expiration dates. 

 
(f)   If Developer fails to obtain and maintain insurance as provided in this Agreement and such 
failure shall continue for a period of thirty (30) days after written notice by City to the Developer, 
City may, but shall not be obligated to, effect and maintain any such insurance coverage and pay 
premiums therefore, with the ultimate cost and expense thereof to be the responsibility of 
Developer. 

(g)   The obligation of collection upon the insurance policies furnished and provided for by 
Developer, or obtained by City by reason of the failure of Developer to obtain them, shall be 
upon Developer, but City will cooperate in such collection (but without expense to City) in such 
reasonable degree as may be requested by Developer. 

6. Indemnity.  The Developer, its successors and/or assigns, shall protect, defend, indemnify and 
hold harmless the City, its officers, employees and agents from and against any and all lawsuits, penalties, 
damages, settlements, judgments, decrees, reasonable and necessary costs, charges and other expenses, 
including reasonable attorneys’ fees and liabilities of every kind, nature or degree resulting from or 
arising out of the installation of the Dune Habitat or of the failure of the Developer to maintain and repair 
the Dune Habitat pursuant to the terms of this Agreement and the Installation and Maintenance Plan 
except for any occurrence arising out of or resulting from the intentional conduct or negligence of the 
City, its officers, agents and employees.  Without limiting the foregoing, any and all such claims, suits, 
causes of action relating to personal injury, death, damage to property, defects in construction, 
rehabilitation or restoration of the Dune Habitat pursuant to the terms of this Agreement, or alleged 
violation of any applicable statute, ordinance, administrative order, rule or regulation or decree of any 
court, is included in the indemnity.  The Developer further agrees to investigate, handle, respond to, 
provide defense for, and defend any such claims at its sole expense and agrees to bear all other costs and 
expenses related thereto even if the claim is groundless, false or fraudulent and if called upon by the City, 
Developer shall assume and defend not only itself but also the City in connection with any claims, suits or 
causes of action, and any such defense shall be at no cost or expense whatsoever to City, provided that 
City shall retain the right to select counsel of its own choosing, subject to the Developer’s approval which 
shall not be unreasonably withheld, conditioned or delayed. This Indemnity is not limited by the 
insurance coverage required herein and shall survive termination of this Agreement for events which 
occur during the term of this Agreement. 

7. Remedies of the City.      

(a)    In the event the Developer fails to commence to maintain, make repairs, demolish or take 
such actions required by this Agreement and such default(s) shall continue for a period of thirty 
(30) days after written notice to Developer by City, and the City does not terminate this 
Agreement, it is declared that City has the option and right to take such action which was required 
to be taken by the Developer at Developer's sole cost and expense.  Developer shall then be liable 
for payment to the City for all reasonable and necessary costs and expenses incurred by City in 
connection with the performance of the action or actions plus a surcharge of five percent (5%) for 
amounts up to One Thousand Dollars ($1,000) and ten percent (10%) for amounts over One 
Thousand Dollars ($1,000) and Developer shall reimburse City within sixty (60) days following 
written demand therefor.  Interest shall accrue on the unpaid amount at the rate of twelve (12.0%) 
percent per annum, compounded monthly, but in no event shall interest exceed the highest 
amount allowed by Florida law.  The City’s demand for such payment shall include reasonable 
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documentation supporting the expenses incurred by City.  If a dispute arises as to the need for, or 
amount due to the City for repairs or maintenance undertaken by the City in accordance with this 
Agreement, and such dispute is not resolved within forty-five (45) days after the date that the City 
makes the original written demand for payment, the Developer shall pay to City the undisputed 
amount (if any) and shall provide the City with a bond or other security reasonably acceptable to 
the City for the disputed amount pending a resolution of the dispute by negotiation or litigation.   

(b)   If Developer does not make the payments required above within the sixty (60) day period set 
forth therein, then the City shall have a right to record a Claim of Lien upon the Property, which 
Claim of Lien may be for all reasonable and necessary costs and expenses of any cure undertaken 
by the City in accordance with this section, the cost of any interim insurance policy as provided 
herein, and reasonable attorneys' fees and costs associated therewith.   The Claim of Lien shall be 
effective upon the recording of a Claim of Lien in the Public Records of Broward County, 
Florida, which Claim of Lien shall state all amounts due and owing to the City.  The Claim of 
Lien may be foreclosed by City in the same manner as provided by law for foreclosure of 
mortgage liens.  The Claim of Lien shall continue until payment to the City of the amounts set 
forth in the Claim of Lien (at which time the City shall record a satisfaction of such lien).   In 
addition to the Claim of Lien, the City shall have all other rights and remedies granted to it at law 
or in equity for Developer's failure to reimburse the City.  Developer shall be entitled to pursue 
all legal and equitable remedies to contest the amount or existence of any such lien.  In the event 
that the Property is submitted to a condominium form of ownership, then any Claim of Lien 
recorded against the condominium shall be subordinate to any mortgages/financing obtained for 
any portion of the condominium whether the mortgage/financing is obtained before or after the 
Claim of Lien is recorded.  Each condominium unit owner may relieve his or her condominium 
parcel of the lien by payment of the proportionate share amount attributable to his or her 
condominium parcel. Upon payment, the City shall release the lien of record for that 
condominium parcel. 
 
(c)  In the event that the City has provided the notice, but the Developer has failed to cure or to 
commence and diligently pursue cure of the default(s), and the City cures such default(s), makes 
such repairs or undertakes such protection or maintenance or take other actions described herein, 
and the Developer fails to make payment in accordance with Section 7(a) the Developer shall be 
in default under this Agreement.   Such a default shall not arise where Developer has paid the 
undisputed amount and secured any disputed amount, or where the Developer pays the costs of 
cure as set forth in Section 7(a) above prior to a judicial determination of a default.  Upon judicial 
determination of such a default the City shall be entitled to a judgment of specific performance of 
this Agreement and the City shall have the right to exercise the options provided here. 

 
8. Assignment.  Developer may sell, transfer or assign this Agreement without the prior written 
consent of City to a duly constituted and organized condominium Association in accordance with Florida 
condominium laws, which such transfer or assignment shall be given in a recordable form and shall be 
recorded by Developer provided the association signs a consent agreement agreeing to be bound by the 
terms of this Agreement.   The condominium association shall assume all obligations arising under this 
Agreement, and, thereafter, Developer shall be fully released and relieved from all liability and obligation 
hereunder.  Other than as described in this paragraph, Developer may not sell, transfer or assign this 
Agreement without the prior written consent of City. 

 
9. Amendment.  This Agreement may not be modified or amended except by a written instrument 
executed by City and Developer, or its assignee. 
 
10. Time is of the Essence.  Time is of the essence in the performance of this Agreement.  Subject to 
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the consent of the City Manager and the approval of the City Attorney, the City agrees to cooperate with 
Developer and to provide reasonable documents requested by Developer, in order to secure the necessary 
governmental permits and approvals for the installation of the Dune Habitat. Nothing herein shall be 
construed as a waiver of the City’s discretionary police power or of the Developer’s obligation to comply 
with all laws, rules, ordinances and regulations related to installation of the Dune Habitat or construction 
of the project. 
 
11. Choice of Laws; Venue; Attorneys’ Fees.  This Agreement shall be governed by the laws of the 
State of Florida.  In the event of litigation between the parties, venue for any such litigation shall be in 
Broward County, Florida.   In any proceeding to enforce this Agreement or any part of this Agreement, 
the prevailing party shall be entitled to recover reasonable attorneys’ fees and costs at both the trial and 
appellate levels.  
 
12. Compliance with Governing Laws.  The parties shall comply with all applicable laws, 
ordinances, and codes of the United States of America, the State of Florida and all local governments 
having jurisdiction, in carrying out the rights and responsibilities provided in this Agreement. 
 
13. Notices.  Whenever it is provided herein that notice, demand, request or other communication 
shall or may be given to, or served upon, either of the parties by the other, or either of the parties shall 
desire to give or serve upon the other any notice, demand, request or other communication with respect 
hereto or with respect to any matter set forth in this Agreement, each such notice, demand, request or 
other communication shall be in writing and any law or statute to the contrary notwithstanding shall not 
be effective for any purpose unless the same shall be given by mailing the same by Federal Express or 
similar delivery method, registered or certified mail, postage prepaid, return receipt requested, addressed 
to the party at the address set forth below, or at such other address or addresses and to such other person 
or firm as City may from time to time designate by notice as herein provided.   Such written notice shall 
be addressed as follows, unless either party provides written notice to the other to direct notices other than 
as set forth herein: 
 

If to City:  City Manager 
City of Fort Lauderdale 

   100 N. Andrews Avenue, 7th Floor 
   Ft. Lauderdale, FL 33301  
    

  With a copy to:  City Attorney 
     City of Fort Lauderdale 
     100 North Andrews Avenue 
     Fort Lauderdale, FL   33301 
      
  Developer:  Belmar Development Associates, LLC 

1645 Palm Beach Lakes Boulevard, Suite 1200 
West Palm Beach, FL 33401 

 
14. Successors.  This Agreement shall be binding on and inure to the benefit of the parties, their 
successors and assigns. 
 
15. Recording.  This Agreement shall be recorded in the Public Records of Broward County, Florida 
at Developer’s expense and shall constitute a covenant running with the land. 
 
16. City Commission action.   The City Commission through its action of February 17, 2015 has 
delegated the execution of this Agreement to the City Manager.   
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of the day and year first 
above written. 
 
 
Signed, Sealed and Delivered in the Presence 
of: 
 
 
By:      
Name:      
 
By:      
Name:      
 
 
 

CITY OF FORT LAUDERDALE,  a Florida municipal 
corporation 

 

  

 
 
 
By:        
 Lee R. Feldman, City Manager 

 ATTEST: 
 
_____________________________________ 
Jonda Joseph, City Clerk 
 

   
APPROVED AS TO FORM: 
 
____________________________________________ 
Asst. City Attorney:  ___________________________ 

 

 STATE OF FLORIDA  ) 
    )SS: 
COUNTY OF BROWARD ) 
        
 
          The foregoing instrument was acknowledged before me this ___ day of _____________________, 
2015, by LEE R. FELDMAN, City Manager of the CITY OF FORT LAUDERDALE, a municipal 
corporation of Florida, who  is personally known to me or [  ]  has produced 
_________________________________ as identification.      
   

_____________________________________________ 
Notary Public 

SEAL 
  
Typed, printed or stamped name of Notary Public 

      My Commission Expires: 
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WITNESSES: 
 
 
By:      
Name:      
 
By:      
Name:      
 
 
 

DEVELOPER: 
 
BELMAR DEVELOPMENT ASSOCIATES, LLC, 
a Florida limited liability company 
 

By:  Encore Housing Opportunity Fund II General 
Partner, LLC, a Delaware limited liability company, 
its managing member 

 
 
By:  ________________________________________ 
Print Name:  _________________________________ 
Title:   ______________________________________ 

 
STATE OF ____________________ 
 
COUNTY OF __________________ 
 

The foregoing instrument was acknowledged before me this ___ day of _____________, 20____, by 
_____________________________, as ______________________ of Encore Housing Opportunity Fund 
II General Partner, LLC, a Delaware limited liability company, as manager of Belmar Development 
Associates, LLC, a Florida limited liability company.    He/She is personally known to me or has 
produced ________________________________ as identification. 
 

  
Notary Public 

 
  
Typed, printed or stamped name of Notary Public 

      My Commission Expires: 
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EXHIBIT A - Property 
 
EXHIBIT B - Dune Habitat 
 
EXHIBIT C - FDEP CCCL Permit 
 
EXHIBIT D - Installation and Maintenance Plan 
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EXHIBIT A 

Property 
 

(See attached Sketch and Legal Description) 
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EXHIBIT B 
Dune Habitat 

(graphic depiction of boundaries) 
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EXHIBIT C 
FDEP CCCL Permit No. BO-698 
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EXHIBIT D 
Installation and Maintenance Plan 

 
 

1) In accordance with FDEP CCCL Permit BO-698, sand placed on the beach shall comply with the 
following requirements during construction: 

 
a) Dune enhancement sand shall be similar in composition, color and grain size distribution to sand 

present on the native beach, and shall not contain coarse gravel, cobbles or material retained on the 
three-quarter inch sieve in a percentage or size greater than found on the native beach; carbonate 
material in excess of the percentage found on the native beach; material darker than Munsell color 
value of 6 (moist); or construction debris, metal, vegetation, organic soil, rocks, clay, toxic 
material or other foreign matter. 
 

b) Three ¼ pound benchmark sand samples from on-site excavation shall be available for inspection 
to ensure beach compatibility. 
 

c) Fill placement will follow the approved beach sand quality assurance and quality control plan 
(QA/QC Plan attached hereto). Beach compatible fill material that is to be excavated from the 
Property (project site) for placement on the beach shall be mechanically blended with in situ native 
beach sand until fully mixed or homogeneous to minimize any noticeable differences in color and 
texture. 
 

2) The Developer will be responsible for dune maintenance activities as required by the FDEP CCCL 
Permit BO-698 until such time as the Dune Management Agreement assigned to the Association 
established for the Property.  Thereafter, the maintenance obligations will transfer to the Association.  
 

3) Dune vegetation shall be managed by the Developer/Association, through an agent with applicable 
dune vegetation knowledge/experience, to prevent encroachment into the beach entry portals at 
Vistamar and Belmar Streets to the extents permittable by the FDEP. 

 
4) Invasive vegetation that becomes established within the vegetated dune area, as proposed and 

approved by the FDEP CCCL Permit BO-698, shall be removed.  
 

5) The vegetation and sand dune elevations shall be maintained to levels as near as possible to the 
original constructed elevations, contingent upon obtaining dune management permits / authorization 
from the FDEP.   
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