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. CITY OF FORT LAUDERDALE

City Commission Agenda Memo - #24-0282 .
REGULAR MEETING
TO: Honorable Mayor & Members of the
Fort Lauderdale City Commission
FROM: . Greg Chavarria, City Manager
DATE: April 2, 2024
TITLE: Motion Approving an Agreement for the Dorsey Riverbend Stormwater

Improvements Project — Man-Con Incorporated - $33,841,618.20 -
(Commission District 3) ’ .

Recommendation

Staff recommends the City Commission approve an agreement in substantially the form
attached, for the Dorsey Riverbend Stormwater improvements Project, with Man-Con
Incorporated, in the amount of $33,841,618.20, which includes allowances of $2,275,000.

Background

The purpose of this project is to install new and repair existing stormwater infrastructure
within the Dorsey Riverbend Neighborhood. The project will address flooding concerns
in the neighborhood by improving the stormwater collection and conveyance
infrastructure. The project also includes a new stormwater pump station, nelghborhood
roadway resurfacing, utility relocation, and swale restoration.

On November 22, 2023, the Procurement Services Division issued Invitation to Bid (ITB)
Event No. 208, with an original closing date of December 20, 2023. Addendum No. 3
‘extended the bid closing date to January 12, 2024. Addendum No. 6 extended the bid
closing date again to January 19, 2024.

The City received the following four (4) bids in response to the solicitation, WhICh was
opened on January 19, 2024:

1. David Mancini & Sons, Inc.

2. Lanzo Construction Company
3. Man-Con, Incorporated '
4. Ric-Man International, Inc.

None of these firms claimed a Disadvantaged Business Enterprise status. All four (4)
firms were reviewed for compliance with the solicitation requirements. Ric-Man-
International, Inc., David Mancini and Sons, Inc., and Lanzo Construction Company were
. deemed non- responsnve since they bid over the percentage threshold amounts for line
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items 1, 2, and 5, as required by the solicitation.

As a result of a voluntary price reduction, Man-Con Incorporated reduced its bid by
$600,000. Therefore, Man-Con Incorporated is being recommended for award since the
firm met all the solicitation requirements of the ITB, and was deemed the lowest,
responsive, and responsible bidder.

Resource Impact '

There is a fiscal impact to the City of $33,841,618.20 for the contract award, which

includes allowances of $2,275,000, and an additional $999,973 for estimated in-house .
project management fees, for a total amount of $34,841,591.20. Funds for this

agreement, in the total amount of $21,189,079 are available in the FY 2024 Community

Investment Plan in the accounts listed below, with $13,652,512.20 contingent upon

approval by the City Commission -and appropriation of the consolrdated budget
amendment (CAM #24-0037).

Dorsey
Riverbend

Capital
10-470-9300-538- Stormwater )
60-6599-23P11845 | Improvements- Outlay/ $1Q,482,997 $10,482,997 $10,482,997

23P11845- Construction

22FRP124
A7 _raq | Dorsey Area Capital
;3.22397,9:9191 85258 Stormwater Outlay/ $550,694 $25,892 $25,892
Improvements | Construction
' Dorsey Area Capital
10-473-7999-538- .
60-6599-P11845 Stormwater Outlay/ $12,982,997 | $10,680,190 | $24,332,702.20

Improvements | Construction

» PURCHASE TOTAL » | $34,841,591.20
* Includes funds in the amount ’of $21,067,878 Committed/Available in requisition #8528.

Strategic Connections
This item is a FY 2024 Commission Priority, advancing the Infrastructure and Resilience
Initiative.

This item supports the Press Play Fort Lauderdale 2029 Strategic Plan, specifically
advancing:

e The Infrastructure and Resilience Focus Area, Goal 3: Be a sustainable and
resilient community.

This item advances the Fast Forward Fort Lauderdale 2035 Vision Plan: We are Ready.
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This item supports the Advance Fort Lauderdale 2040 Comprehensive Plan specifically
advancing:
o The Infrastructure Focus Area
e The Sanitary Sewer, Water & Stormwater Element
e Goal 6: Ensure that all areas of the City are reasonably protected from ﬂoodlng.
giving due consideration to the City's natural and built environment.

Related CAM
CAM #24-0037

Attachments

Exhibit 1 — Solicitation

Exhibit 2 — Bid Tabulation

Exhibit 3 — Agreement

Exhibit 4 — Voluntary Price Reduction

Prepared by: Sayd Hussain, Project Manager Il, Public Works
Erick Martinez, Senior Procurement Specialist, Finance
Shamori Aldridge, Senior Administrative Assistant, Finance
Glenn Marcos, Chief Procurement Officer, Finance

Department Directors: Alan Dodd, P.E., Public Works
Linda Short, Finance
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CITY OF FORT LAUDERDALE
CONSTRUCTION AGREEMENT

THIS Cons uction Agreement (“Agreement”’) made and entered into this (9"/%/ day
of {%i %R ‘ 2024, by and between the City of Fort Lauderdale, a Florida
municipal éorporation ("Clty ) and Man-Con, Incorporated, a Florida corporation (“Contractor”),
(“Party” or collectively “Parties”);

WHEREAS, the City desires to retain a contractor for the Project as expressed in its
Invitation to Bid Event No. 208, Project Number P11845, which was opened on January 19,
2024; and

WHEREAS, the Contractor has expressed its willingness and capability to perform the
necessary work to accomplish the Project;

NOW, THEREFORE, the City and the Contractor, in consideration of the mutual
covenants and conditions contained herein and for other good and valuable consideration, the
receipt and sufficiency is hereby acknowledged, agree as follows:

ARTICLE 1 — DEFINITIONS

Whenever used in this Agreement or in other Contract Documents, the following terms have
the meanings indicated which are applicable to both the singular and plural forms:

1.1 Agreement — This written Agreement between the City and the Contractor covering the
work to be performed including other Contract Documents that are attached to or
incorporated in the Agreement.

1.2  Application for Payment — The form accepted by the City which is to be used by the
Contractor in requesting progress or final payment and which is to include such
supporting documentation as is required by the Contract Documents.

1.3  Approve — The word approve is defined to mean review of the material, equipment or
methods for general compliance with design concepts and with the information given in
the Contract Documents. It does not imply a responsibility on the part of the City to
verify in every detail conformance with plans and specifications.

1.4  Bid — The offer or Bid of the Contractor submitted on the prescribed form setting forth
the total prices for the Work to be performed.

1.5 Bid Documents — Advertisement for Invitation to Bids, the Instructions to Bidders, the
Bid Form (with supplemental affidavits and sample agreements), the Contract Forms,
General Conditions, the Supplementary Conditions, the Specifications, and the Plans,
which documents all become an integral part of the Contract Documents.

1.6  Certificate of Substantial Completion — Certificate provided by the City certifying that all

Work, excluding the punch list items, has been completed, inspected, and accepted by
the City.

1.7 Change Order — A written document executed by both Parties ordering a change in the
Contract Price or Contract Time or a material change in the Work.




1.8

19

1.10

1.1

1.12

1.13

1.14

1.15

1.16

1.17

City — The City of Fort Lauderdale, Florida, including but not limited to its employees,
agents, officials, representatives, contractors, subcontractors, volunteers, successors
and assigns, with whom the Contractor has entered into the Agreement and for whom
the Work is to be provided.

Contract Documents — The Contract Documents shall consist of this Agreement, Exhibits
to this Agreement, Public Construction Bond, Performance Bond, Payment Bond and
Certificates of Insurance, Notice of Award and Notice to Proceed, General Conditions,
Special Conditions, Technical Specifications, Plans/Drawings, Addenda, Bid Form and
supplement Affidavits and Agreements, all applicable provisions of State and Federal
Law and any modification, including Change Orders or written amendments duly
delivered after execution of Agreement, Invitation to Bid, Instructions to Bidders and Bid
Bond, Contractor's response to the City’s Invitation to Bid, Schedule of Completion,
Schedule of Values, all amendments, modifications and supplements, work directive
changes issued on or after the Effective Date of the Agreement, as well as any additional
documents that are required to be submitted under the Agreement.

Permits on file with the City and/or those permits to be obtained shall be considered
directive in nature and will be considered a part of this Agreement. A copy of all permits
shall be given to the City for inclusion in the Contract Documents. Terms of permits shall
be met prior to acceptance of the Work and release of the final payment.

Contract Price — The amount established in the bid submittal and award by the City’s City
Commission, as may be amended by Change Order.

Contract Time — The number of calendar days stated in the Agreément for the
completion of the Work. The dates on which the work shall be started and shall be
completed as stated in the Notice to Proceed.

Contractor — The corporate entity with whom the City has entered into the Agreement,
including but not limited to its employees, agents, representatives, contractors,
subcontractors, and their subcontractors.

Day — A calendar day of twenty-four (24) hours ending at midnight.

Defective — When modifying the word “Work” refers to work that is unsatisfactory, faulty,
or deficient, or does not conform to the Contract Documents or does not meet the
requirements of any inspection, test or approval referred to in the Contract Documents,
or has been damaged prior to the Project Manager's recommendation of final payment.

Effective Date of the Agreement — The effective date of the Agreement shall be the date
the City Commission approves the Agreement. '

Final Completion Date — The date the Work is completed, including completion of the
final punch list, and delivered along with those items specified in the Contract
Documents and is accepted by the City.

Hazardous Materials (HAZMAT) — Any solid, liquid, or gaseous material that is toxic,
flammable, radioactive, corrosive, chemically reactive, or unstable upon prolonged
storage in quantities that could pose a threat to life, property, or the environment defined
in Section 101(14) of Comprehensive Environmental Response, Compensation and
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1.18

1.19

1.20

1.21

1.22

1.23

- 1.24

1.256

1.26

1.27

Liability Act of 1980 and in 40 CFR 300.6. Also defined by 49 CFR 171.8 as a substance
or material designated by the Secretary of Transportation to be capable of posing an

unreasonable risk to health, safety, and property when transported in commerce and
which has been so designated.

Hazardous Substance — As defined by Section 101(14) of the Comprehensive
Environmental Response, Compensation and Liability Act; any substance designated
pursuant to Section 311(b) (2) (A) of the Clean Water Act; any element, compound,
mixture, solution or substance designated pursuant to Section 102 identified under or
listed pursuant to Section 3001 of the Solid Waste Disposal Act {but not including any
waste listed under Section 307[a] of the Clean Water Act}; any hazardous air pollutant.
listed under Section 112 of the Clean Air Act; and any imminently hazardous chemical
substance or mixture pursuant to Section 7 of the Toxic Substances Control Act. The
term does not include petroleum, including crude oil or any fraction thereof, which is not
otherwise specifically listed or designated as a hazardous substance in the first
sentence of this paragraph, and the term does not include natural gas, natural gas

liquids, liquefied natural gas, or synthetic gas usable for fuel (or mixtures of natural gas
and such synthetic gas).

Hazardous Waste — Those solid wastes designated by OSHA in accordance with 40
CFR 261 due to the properties of ignitability, corrosivity, reactivity, or toxicity. Any
material that is subject to the Hazardous Waste Manifest requirements of the EPA
specified in 40 CFR Part 262.

Holidays — Those designated non-workdays as established by the City Commission of
the City of Fort Lauderdale.

Inspection — The term “inspection” and the act of inspecting as used in this Agreement
is defined to mean the examination of construction to ensure that it conforms to the
design concept expressed in the plans and specifications. This term shall not be
construed to mean supervision, superintending and/or overseeing.

Notice of Award — The written notice by City to the Contractor stating that upon
compliance by the Contractor with the condition’s precedent enumerated therein, within
the time specified that the City will sign and deliver this Agréement.

Notice to Proceed — A written notice to Contractor authorizing the commencement of the
activities identiﬂed in the notice or as described in. the Contract Documents.

Plans — The official graphlc representations of this Project that are a part of the Contract :
Documents.

Premises (otherwise known as Site or Work Site) — means the land, buildings, facilities,
etc. upon which the Work is to be performed.

Project — The construction project described in the Contract Documents, including the
Work described therein.

Project Ménager— The employee of the City, or other designated individual who is herein
referred to as the Project Manager, will assume all duties and responsibilities and will
have the rights and authorities assigned to the Project Manager in the Contract
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1.28

1.29

Documents in connection with completion of the Work in accordance with this
Agreement. The Project Manager, or designee, shall be the authorized agent for the City
unless otherwise specified. :

Punch. List — The City's list of Work yet to be done or be corrected by the Contractor,
before the Final Completion date can be determined by the City.

Record Documents — A complete set of all specifications, drawings, addenda,
modifications, shop drawings, submittals and samples annotated to show all changes

~ made during the construction process.

1.30

1.31

1.32

2.1

2.2

2.3

Record Drawings or “As-Builts” — A set of drawings which show significant changes in
the work made during construction and which are usually based on drawings marked up
in the field and other data furnished by the Contractor. These documents will be signed
and sealed by a Professional Engineer, or a Professional Land Surveyor licensed in the
State of Florida and employed by the Contractor at no cost to the City.

Substantial Completion — That date, as certified in writing by Contractor and as finally
determined by the City in its sole discretion, on which the Work, or a portion thereof, is
at a level of completion in substantial compliance with the Contract Documents such
that all conditions of permits and regulatory agencies have been satisfied and the City
can enjoy use or occupancy and can usé or operate it in all respects for its intended
purpose.

Work — The construction and services required by the Contract Documents, whether
completed or partially completed, and includes all labor, materials, equipment, and
services provided or to be provided by Contractor to fulfill Contractor’s obhgatlons The
Work may constitute the whole or a part of the Project.

ARTICLE 2 - SCOPE OF WORK

The Contractor shall complete all Work as specified or indicated in the Contract
Documents. The Project for which the Work under the Contract Documents may be the
whole or only part is generally described as follows:

DORSEY RIVERBEND STORMWATER IMPROVEMENTS
ITB EVENT NO. 208 PROJECT NO. P11845

All Work for the Project shall be constructed in accordance with the approved plans and
Specifications. The Work generally involves:

This project is located within the Dorsey Neighborhood, in the City of Fort Lauderdale.
The work to be accomplished under this Agreement includes, but is not limited to,
stormwater infrastructure removal & installation, watermain relocation, Cured in Place
Pipe (CIPP) pipe lining, pavement restoration & installation, landscaping removal &

installation, tree removal and installation, swale restoration and Maintenance of Traffic
(MOT). '

Within ten (10) days of the execution of this Agreement, the Contractor shall submit a
Construction Schedule, Schedule of Values and a listing of all personnel employed. The
general sequence of the Work shall be submitted by the Contractor and approved by
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3.1

the City before any work commences. The City reserves the right to issue construction .
directives necessary to facilitate the Work or to minimize any conflict with operations.

ARTICLE 3 - PROJECT MANAGER

The Project Manager is hereby designated by the City as Sayd Hussain, whose
address is 101 NE 3™ Avenue, Suite 1410, Fort Lauderdale, FL 33301, telephone
number: (954) 828-5678, and email address is SHussain@fortlauderdale.gov. The
Project Manager will assume all-duties and responsibilities and will have the rights and
authorities assigned to the Project Manager in the Contract Documents in connection
with completion of the Work in accordance with this Agreement.

ARTICLE 4 - CONTRACT DOCUMENTS

The Contract Documents, which comprise the entire Agreement between the City 'and
Contractor, are incorporated herein and attached to- this Agreement, and consist of the

following:

4.1  This Agreement.

4.2  Exhibits to this Agreement

4.3 Public Construction Bond, Performance Bond, Payment Bond and Ce&iﬁcates of
Insurance.

4.4 Notice of Award and Notice to Proceed.

45 General Co}nditions and Speciél Conditions.

4.6 Technical Specifications.

4.7 Plans/Drawings.

4.8 Addenda number 1 through 6 inclusive.

49 Bid Form and supplemént Affidavits and Agreements.

4.10 All applicable provisions of State and Federal Law.

4.11 Invitation to Bid Event No. 208, Instructions to Bidders, and Bid Bond.

4.12 Contractor's response to the City’s Invitation to Bid Event No. 208, dated 'January 12,
2024.

4.13 Schedule of Compleﬁon.

414 All amendrhents, modifications and supplements, change orders and work directive
changes, issued on or after the Effective Date of the Agreement. 7
Any additional documents that are required to be submitted under the Agreement.

4.15
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4.16 Permits on file with the City and or those permits to be obtained shall be considered
directive in nature and will be considered a part of this Agreement.

In the event of any conflict between the documents or any ambiguity or missing specification
or instruction, the following priority is established:

a. Approved change orders, addenda or amendments.
b. Specifications and Drawings.
c. Special Conditions.

d. General Conditions.

e. This Agreement dated Mﬂﬁ{and any attachments.

f. Invitation to Bid Event No. 208, and the specifications prepared by the City.

g. Contractor's response to the City's Invitation to Bid Event No. 208, dated January
12, 2024.

h. Schedule of Values.
i. Schedule of Completion.

If during the performance of the Work, Contractor finds a conflict, error or discrepancy in the
Contract Documents, Contractor shall so report to the Project Manager, in writing, within five
(5) calendar days, and before proceeding with the Work affected shall obtain a written
interpretation or clarification from the City.

Any Work that may reasonably be inferred from the specifications or plans as being required
to produce the intended result shall be supplied whether or not it is specifically called for. When
words which have a well-known technical or trade meaning are used to describe Work,
materials, or equipment, such works shall be interpreted in accordance with such meaning.
Reference to standard specifications, manuals or codes of any technical society, organization
or associations, or to the code of any governmental authority whether such reference be
specific or implied, shall mean the latest standard specification, manual or code in effect as of
the Effective Date of this Agreement, except as may be otherwise specifically stated. However,
no provision of any referenced standard specification, manual or code (whether or not
specifically incorporated by reference in the Contract Documents) shall change the duties and
responsibilities of the City, the Contractor, or any of their agents or employees from those set
forth in the Contract Documents.

ARTICLE 5 - CONTRACT TIME

5.1  The Contractor recognizes that TIME IS OF THE ESSENCE. The Work shall commence
within thirty (30) calendar days of the date of the Notice to Proceed.

5.2  The Work shall be Substantially Completed within five hundred and forty (540) calendar

days after the date when the Contract Time commences to run as provided in the Notice
to Proceed.
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5.3

6.1

6.2

6.3

71

1.2

7.3

74

7.5

The Work shall be finally completed on the Final Completion Date and ready for final
payment in accordance with this Agreement within six hundred and thirty (630) calendar
days after the Substantial Completion date.

ARTICLE 6 - CONTRACT PRICE
City shall pay Contractor for performance of the Work in accordance with Article 7,

subject to additions and deletions by approved and fully executed Change Orders, as
provided for in this Agreement.

The Parties expressly agree that the Contract Price, which shall not exceed the amount
of Thirty-One Million Five Hundred Sixty-Six Thousand Six Hundred Eighteen

‘Dollars and Twenty Cents ($31,566,618.20), constitutes the total maximum

compensation payable to Contractor for performing the Work, plus any Work done
pursuant to a written and fully executed Change Order. The Contract Price is in
accordance with the line items unit prices listed in the Bid. Line items are based on a
unit price cost multiplied by a defined quantity. Any additional duties, responsibilities
and obligations assigned to or undertaken by Contractor shall be at Contractor's
expense without change to the Contract Price.

The Contract Price constitutes the compensation payable to Contractor for performing
the Work plus any Work done pursuant to an approved and fully executed Change
Order. All duties, responsibilities and obligations assigned to or undertaken by
Contractor shall be at Contractor’s expense without change in the Contract Price.

ARTICLE 7 — PAYMENT

~Contractor shall submit Applications for Payment in accordance with the Contract

Documents. Applications for Payment will be processed by Clty as provided for in the
General Conditions.

Progress Payments. City shall make progress payments on account of the Contract
Price on the basis of Contractor's monthly Applications for Payment, which shall be

" submitted by the Contractor between the first (1%!) and the tenth (10'") day after the end

of each calendar month for which payment.is requested. All progress payments will be
made on the basis of the progress of the Work cqmpleted.

Prior to Final Completion, progress payments will be made in an amount equal to ninety-

five percent (95%) of the value of Work completed less in each case the aggregate of
payments previously made.

Final Payment. Upon final completion of the Work in accordance with the General
Conditions, as may be supplemented, the City shall pay Contractor an amount sufficient
to increase total payments to one hundred percent (100%) of the Contract Price.
However, not less than five percent (5%) of the Contract Price shall be retained until
Record Drawings (as-builts), specifications, addenda, modifications, and shop

drawings, including all manufacturers’ instructional and parts manuals are delivered to
and accepted by the City.

City may withhold, in whole or in part, payment to such extent as may be necessary to
protect itself from loss on account of:
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7.5.1 Defective work not remedied.
7.5.2 Claims filed or reasonable evidence indicating probable filing of claims by other
parties against Contractor or City because of Contractor's perfformance.

7.5.3 Failure of Contractor to make payments properly to subcontractors or for material
or labor.

7.54 Damage to another contractor not remedied.

7.5.5 Liquidated damages and costs incurred by Consultant for extended construction
administration, if applicable. ‘

7.5.6 Failure of Contractor to provide any and all documents required by the Contract
Documents. :

When the above grounds are removed or resolved satisfactory to the Projéct. Manager,
payment shall be made in whole or in part..

76

7.7

The City shall make payment to the Contractor in accordance with the Florida Prompt
Payment Act, Section 218.70, Florida Statutes (2023), as amended or revised, prov:ded
however, complete and error free pay application is submitted.

The City shall make payment to the Contractor by check.

ARTICLE 8 - CONTRACTOR’S REPRESENTATIONS

In order to inducé the City to enter into this Agreement, Contractor makes the following
representations upon which the City has relied:

8.1

8.2

8.3

Contractor is qualified in the field of public construction and in particular to perform the
Work and services set forth in this Agreement.

Contractor has visited the Work Site, has conducted extensive tests, examinations and
investigations and represents and warrants a thorough. familiarization with the nature
and extent of the Contract Documents, the Work, locality, soil conditions, water table
condition, moisture conditions and all year-round local weather and climate conditions
(past and present), and examination and investigations conducted by Contractor and
the Contractor's experts, has determined that no conditions exist that would in any
manner affect the Bid Price and that the project can be completed for the Bid Price
submitted within the Contract Time as defined in this Agreement.

Furthermore, Contractor warrants and confirms that it is totally familiar with, understands
and obligates Contractor to comply with all federal, state and local laws, ordinances,
rules, regulations and all market conditions that affect or may affect the cost and price
of materials and labor needed to fulfill all provisions of this Agreement or that in any
manner may affect cost, progress or performance of the Work.

The Contractor has satisfied itself as to the nature and location of the Work under the
Contract Documents, the general and local conditions of the Project, particularly those
bearing upon availability of transportation, disposal, handling and storage of materials,
availability of labor, water, electric power, and roads, the conformation and conditions
at the ground based on City provided reports, the type of equipment and facilities needed
preliminary to and during the prosecution of the Work and all other matters which can in
any way affect the Work or the cost thereof under the Contract Documents.
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8.4

8.5

8.6

8.7

8.8

The Contractor has also studied on its own, investigations and tests of subsurface and
latent physical conditions at the site or otherwise affecting cost, progress or performance

‘of the Works, and finds and has further determined that no conditions exist that would

in any manner affect the Bid Price and that the Project can be completed for the Bid
Price submitted.

Contractor has made or caused to be made, examinations, investigations, tests and

_studies of such reports and related data in addition to those referred to in Paragraphs

8.2, 8.3 and 8.4 above as it deems necessary for the performance of the Work at the
Contract Prices, within the Contract Time and in accordance with the other terms and
conditions of the Contract Documents; and no additional examinations, investigations,
tests, reports or similar data are, or will be, required by Contractor for such purposes.

Contractor has correlated the results of all such observations, examinations,

investigations, tests, reports and data with the terms and conditions of the Contract
Documents. : ~

Contractor has given City written notice of all conflicts, errors or discrepancies that it has
discovered in the Contract Documents and the written resolution by City is acceptable
to the Contractor.

Labor:

8.8.1 The Contractor shall provide competent, suitable qualified personnel to survey

and lay out the Work and perform construction as required by the Contract
Documents. The Contractor shall at all times maintain good discipline and order
- at the site.

8.8.2 The Contractor shall, at all times, have a competent superintendent, capable of
reading and thoroughly understanding the drawings and specifications, as the
Contractor’s agent on the Work, who shall, as the Contractor’s agent, supervise,
direct and otherwise conduct the Work.

8.8.3 The Contractor shall designate the superintendent on the job to the City, in
writing, immediately after receipt of the Notice to Proceed. The Contractor
understands and agrees that the superintendent’s physical presence on the job
site is indispensable to the successful completion of the Work. If the
superintendent is frequently absent from the job site, the Project Manager may
deliver written notice to the Contractor to stop work or terminate the Agreement
in accordance with Article 17.

8.8.4 Where required and necessary, the Contractor shall, at all times, have a certified
“‘competent person” assigned to the job site. The Contractor shall assign.
personnel to the job site that have successfully completed training programs
related to trench safety, confined space work, and maintenance of traffic (MOT).
Personnel certified by the International Municipal Signal Associations with Florida
Department of Transportation qualifications are required relative to MOT. Any
other certifications that may be required by applicable permitting agencies for the
Work shall also be complied with by the Contractor. Failure to pursue the Work
with the properly certified supervisory staff may result in notice to stop work or
terminate the Agreement in accordance with Article 17.
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8.9

8.10

8.11

8.12

Materials:

8.9.1 The Contractor shall furnish all materials, equipment, labor, transportation,
construction equipment and machinery, tools, appliances, fuel, power, light, heat,
telephone, water and sanitary facilities- and all other facilities and incidentals
necessary for the execution, testing, initial operation and completion of Work.

8.9.2 All materials and equipment shall be of good quality and new, except as otherwise
provided in the Contract Documents. Suppliers shall be selected and paid by the
--Contractor; the City reserves the right to approve all suppliers and materials.

Work Hours: Except in connection with the safety or protection of persons, or the Work,
or property at the site or adjacent thereto, and except as otherwise indicated in the
Supplementary Conditions, all work at the site shall be performed during regular worklng
hours between 8 a.m. and 5:00 p.m., Monday through Friday.

Unless approved by the City in advance, the Contractor will not perform work on

‘Saturday, Sunday or any legal holiday (designated by the City of Fort Lauderdale)

without the Project Manager's written consent at least seventy-two (72) hours in
advance of starting such work. For any overtime inspection required by City personnel,
the Contractor shall pay for the additional charges to the City with respect to such
overtime work. Such additional charges shall be a subsidiary obligation of the Contractor
and no extra payment shall be made to the Contractor for overtime work. It shall be
noted that the City’s Inspector work hours are from 8:00 a.m. to 4:30 p.m., Monday
through Friday, and any work requiring inspection oversight being performed
outside of this timeframe shall be paid for by the Contractor as Inspector overtime
at a rate of $100.00 per hour. The cost to the Contractor to reimburse the City for
overtime inspection is established at direct-labor and overtime costs for each person or
inspector required. Incidental overtime costs for engineering, testing and other related

- services will also be charged to the Contractor at the actual rate accrued.

Patent Fee and Rovyalties: The Contractor shall pay all license fees and royalties and
assume all costs incident to the use in the performance of the Work or the incorporation
in the Work, or any invention, design, process, product or device which is the subject of
patent rights or copyrights held by others. The Contractor hereby expressly binds itself
to indemnify. and hold harmless the City from all such claims and fees and from any and
all suits and action of every name and description that may be brought against City on
account of any such claims, fees, royalties, or costs for any such invention or patent,
and from any and all suits or actions that may be brought against said City for the

-infringement of any and all patents or patent rights claimed by any person, firm

corporation or other entity.

Permits: The Contractor shall obtain and pay for all permits and licenses. There shall
be no allowance for Contractor markup, overhead or profit for permits and licenses.

The Contractor shall pay all government charges which are applicable at the time of
opening of bids. It shall be the responsibility of the Contractor to secure and pay for all

necessary llcenses and permits of a temporary nature necessary for the prosecution of
Work.
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8.13

8.14

8.15

Law and Regqulations: The Contractor shall give all notices and comply with all laws,
ordinances, rules and regulations applicable to the Work. If the Contractor observes
that the specifications or plans are in conflict, the Contractor shall give the Project
Manager prompt written notice thereof within five (5) calendar days, and any necessary
changes shall be adjusted by any appropriate modifications. If the Contractor performs
any work knowing or having reason to know that it is contrary to such laws, ordinances,
rules, standards, specifications and regulations, and without such notice to the Project
Manager, the Contractor shall bear all costs arising therefrom.

Taxes: The Contractor shall pay all sales, consumer, use and other similar taxes

required to be paid by him in accordance with the laws of the City of Fort Lauderdale,
County of Broward, and the State of Florida.

Contractor Use of Premises: The Contractor shall confine construction equipment, the
storage of materials and equipment and the operations of workmen to areas permitted
by law, ordinances, permits and/or the requirements of the Contract Documents, and
shall not unreasonably encumber the premises with construction equipment or other
materials or equipment.

The Contractor shall not enter upon private property for any purpose without first
securing the pemission of the property owner in writing and furnishing the Project
Manager with a copy of said permission. This requirement will be strictly enforced,
particularly with regard to such vacant properties as may be utilized for storage or
staging by the Contractor.

The Contractor shall conduct its work in such a manner as to avoid damage to adjacent
private or public property. Any damage to existing structures of work of any kind,
including permanent reference markers or property corner markers, or the interruption
of a utility service, shall be repaired or restored promptly at no expense to the City or

“property owner.

The Contractor will preserve and protect all existing vegetation such as trees, shrubs
and grass on or adjacent to the site which do not reasonably interfere with the
construction, as determined by the Project Manager. The Contractor will be responsible
for repairing or replacing any trees, shrubs, lawns and landscaping that may be
damaged due to careless operation of equipment, stockpiling of materials, tracking of
grass by equipment or other construction activity. The Contractor will be liable for or will
be required to replace or restore at no expense to the City all properties and areas not
protected or preserved as required herein that may be destroyed or damaged.

During the progress of the Work, the Contractor shall keep the premises free from
accumulation of waste materials, rubbish and debris resulting from the Work. At the
completion of the Work, the Contractor shall remove all waste materials, rubbish and
debris from and about the premises as well as all tools, appliances, construction
equipment and machinery, and surplus materials and shall leave the site clean and
ready for occupancy by the City. The Contractor shall restore to their original condition

those portions of the site not designated for alteration by the Contract Documents at no
cost to the City.
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8.16 Project Coordination: The Contracfor shall provide for the complete coordination of the

8.17

8.18

construction effort. This shall include, but not necessarily be limited to, coordination of
the following:

8.16.1 Flow of material and equipment from suppliers.

8.16.2 The interrelated work with affected utility companies.

8.16.3 The interrelated work with the City where tie-ins to existing facilities are required.
8.16.4 The effort of independent testing agencies.

8.16.5 Notice to affected property owners as may be directed by the Project Manager.

8.16.6 Coordination with and scheduling of all required inspections from all permitting
agencies.

Project Record Documents and Final As-Builts (Record Drawings): Contractor shall be
responsible for maintaining up-to-date redline as-built drawings, on site, at all times
during construction. All as-built information shall be surveyed and verified by a
professional land surveyor registered in the State of Florida. Contractor shall provide
the City with a minimum of three (3) sets of signed and sealed record drawings (Final
As-Builts) and electronic drawings files. All costs associated with survey work required

for construction layout and as-built preparation shall be the responsibility of the
Contractor

Safety and Protection:

8.18.1 The Contractor shall be responsible for initiating, maintaining and supervising all
safety precautions and programs in connection with the Work. The Contractor
shall take all necessary precautions for the safety of, and shall provide the
necessary protection to prevent damage, injury or loss to:

8.18.1.1 All employees worklng on the project and other persons who may be
affected thereby.

8.18.1.2 Allthe Work and all materials or equipment to be incorporated therein,
whether in storage on or off the site.

8.18.1.3 Other property at the site or adjacent thereto, including trees, shrubs,
lawns, walks, pavements, roadways, structures and utilities not
designated for removal, relocation or replacement in the course of
construction. :

8.18.2 The Contractor shall comply with all applicable laws, ordinances, rules,
regulations and orders of any public body having jurisdiction for the safety of
persons or property or to protect them from damage, injury or loss; and shall erect
and maintain all necessary safeguards for such safety and protection. The
Contractor shall notify owners of adjacent property and utilities when execution
of the Work may affect them at least seventy-two (72) hours in advance (unless
otherwise required). All damage, injury or loss to any property caused, directly
or indirectly, in whole or in part by the Contractor, any subcontractor or anyone
directly or indirectly employed by any of them or anyone for whose acts any of:

- them may be liable, shall be remedied by the Contractor. The Contractor’s duties
and responsibilities for safety and protection of the Work shall continue until such
time as all the Work is completed and accepted by the City.
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8.19

8.20

8.21

Emergencies: In emergencies affecting the safety or protection of persons or the Work
or property at the site or adjacent thereto, the Contractor, without special instruction or
authorization from the City, is obligated to act to prevent threatened damage, injury or
loss. The Contractor shall give the Project Manager prompt written notice of any
significant changes in the Work or deviations from the Contract Documents caused
thereby.

Risk of Loss: The risk of loss, injury or destruction shall be on the Contractor-until
acceptance of the Work by the City. Title to the Work shall pass to the City upon
acceptance of the Work by the City.

Environmental: The Contractor has fully inspected the Premises and agrees, exceptas
to the presence of any asbestos, to accept the Premises in an “as is” physical condition,
without representation or warranty by the City of any kind, including, without limitation,
any and all existing environmental claims or obligations that may arise from the presence
of any “contamination” on, in or about the Premises. Further, Contractor and all entitles
claiming by, through or under the Contractor, releases and discharges the City from any
claim, demand, or cause of action arising out of or relating to the Contractor's use, -
handling, storage, release, discharge, treatment, removal, transport, decontamination,
cleanup, disposal and/or presence of any hazardous substances including asbestos on,
under, from or about the Premises. The Contractor shall have no liability for any pre-
existing claims or “contamination” on the Premises.

The Contractor shall not use, handle, store, discharge, treat, remove, transport, or dispose
of Hazardous Substances including asbestos at, in, upon, under, to or from the Premises
until receipt of instructions from the City. At such time, a City approved Change Order,
which shall not include any profit, shall authorize the Contractor to perform such services.

The Contractor shall immediately deliver to the Project Manager complete copies of all
notices, demands, or other communications received by the Contractor from any
governmental or quasi-governmental authority or any insurance company or board of
fire underwriters or like or similar entities regarding in any way alleged violations or
potential violations of any Environmental Law or otherwise asserting the existence or

~ potential existence of any condition or activity on the Premises which is or could be

dangerous to life, limb, property, or the environment.

For other and additional consideration, the Contractor hereby agrees, at its sole cost
and expense, to indemnify and protect, defend, and hold harmless the City and its
respective employees, agents, officials, officers, representatives, contractors and
subcontractors, successors, and assigns (hereafter the “City”) from and against any and
all claims, demands, losses, damages, costs, expenses, including but not limited to
mitigation, restoration, and natural restoration expenses, liabilities, assessments, fines,
penalties charges, administrative and judicial proceedings and orders, judgments,
causes of action, in law or in equity, remedial action requirements and/or enforcement
actions of any kind (including, without limitation, attorneys’ fees and costs) directly or
indirectly arising out of or attributable to, in whole or in part, the Contractor's use,
handling, storage, release, threatened release, discharge, treatment, removal,
transport, decontamination, cleanup, disposal and/or presence of a Hazardous
Substance (excluding asbestos) on, under, from, to or about the Premises or any other
activity carried on or undertaken on or off the Premises by the Contractor or its
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8.22

8.23

employees, agents or subcontractors, in connection with the use, handling, storage,

release, threatened release, discharge, treatment, mitigation, natural resource
restoration, removal, transport, decontamination, cleanup, disposal and/or presence or
any Hazardous Substance including asbestos located, transported, or present on,"
undue, from, to, or about the Premises. This indemnity is intended to be operable under

. 42'U.S.C. Section 9607, as amended or revised, and any successor section.

The scope of the indemnity obligations includes, but is not limited to: (a) all
consequential damages; (b) the cost of any required or necessary repair, cleanup, or
detoxification of the applicable real estate and the preparation and implementation of
any closure, remedial or other required plan, including without limitation; (i) the costs of
removal or remedial action incurred by the United States government or the State of
Florida or response costs incurred by any other person, or damages from injury to
destruction of, or loss of, natural resources, including the cost of assessing such injury,
destruction, or loss, incurred pursuant to the Comprehensive Environmental Response,
Compensation and Liability Act, as amended; (i) the clean-up costs, fines, damages, or
penalties incurred pursuant to any applicable provisions of Florida law; and (iii) the cost
and expenses of abatement, correction or cleanup, fines, damages, response costs, or
penalties which arise from the provisions of any other statute, law, regulation, code
ordinance, or legal requirement state or federal; and (c) liability for personal injury or
property damage arising under any statutory or common law tort theory, including
damages. assessed for the maintenance of a public private nuisance, response costs,
or for the carrying on of an abnormally dangerous activity.

No Extended Damages: For other and additional good and valuable consideration the
receipt and sufficiency of which is hereby acknowledged, the Contractor covenants and
agrees that in the event of any delay of construction or for any other reason or allegation
or claim, and notwithstanding the reason of the delay, reason, claim or allegation orwho
caused them or the construction delay or whether they were caused by the City, that
there will be no entitlement to Contractor to or for any direct or indirect financial damages
or losses for extended corporate overhead impact, extended project overhead impacts,
project support services, mobilization or demobilization or by whatever other label or
legal concept or theory and types of names or labels or basis such claims may have, or
any business damages or losses of whatever type or nature, and Contractor hereby
waives any right to make any such claim or claims. This provision will have application

and effect when constructlon delays are anticipated and agreed upon by both the City
and the Contractor. :

No Liens: If any subcontractor, supplier, laborer, or materialmen of Contractor or any
other person directly or indirectly acting for or through Contractor files or attempts to file
a mechanic's or construction lien against the real property on which the Work is
performed or any part or against any personal property or improvements or claim against
any monies due or to become due from the City to Contractor or from Contractor to a
subcontractor, for or on account of any work, labor, services, material, equipment, or
other items furnished in connection with the Work or any Change Order, Contractor
agrees to satisfy, remove, or discharge such lien or claim at its own expense by bond,
payment, or otherwise within twenty (20) days of the filing or from receipt of written notice
from the City. ‘

Additionally, until such time as such lien or claim is satisfied; removed or discharged by
Contractor, all monies due to Contractor, or that become due to Contractor before the
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8.24

8.25
~ performance caused by force majeure, acts of God, or other acts or circumstances

lien or claim is satisfied, removed or otherwise discharged, shall be held by City as
security for the satisfaction, removal and discharge of such lien and any expense that
may be incurred while obtaining such. If Contractor shall fail to do so, City shall have
the right, in addition to all other rights and remedies provided by this Agreement or by
law, to satisfy, remove, or discharge such lien or claim by whatever means City chooses
at the entire and sole cost and expense of Contractor which costs and expenses shall,
without limitation, include attorney’s fees, Iltngatlon costs, fees and expenses and aII
court costs and assessments.

Weather Emergencies: Upon issuance of a hurricane watch by the National Weather
Service, the Contractor shall submit to the City a plan to secure the work area in the
event a hurricane warning is issued. The plan shall detail how the Contractor will secure
the Premises, equipment and materials in a manner as to prevent damage to the Work
and prevent materials and equipment from becoming a hazard to persons and property
on and around the Premises. The plan shall include a time schedule required to
accomplish the hurricane preparations and a list of emergency contacts that will be .
available, and in the City before, during and immediately after the storm. .

Upon issuance of a hurricane warning by the National Weather Service, if the Contractor
has not already done so, the Contractor shall implement its hurricane preparedness
plan. Cost of development and implementation of the hurricane preparedness plan shall
be considered as incidental to construction. Cost of any clean up and rework required
after the storm will be considered normal construction risk within Florida and shall not
entitle the Contractor to any additional compensation. Contractor shall be entitled to
request an extension in time for completion of the Work, in accordance with the
provisions of Article 15 of this Agreement, equal to the time it is shut down for
implementation of the preparedness plan, the duration of the storm and a reasonable
period to restore the Premises.

Force Majeure: No Party shall hold the other responsible for damages or for delays in

beyond the control of the other Party or that could not have been reasonably foreseen
and prevented. For this purpose, such acts or circumstances shall include, but not be
limited to weather conditions affecting performance, floods, epidemics, pandemics,
war, act of Governmental Authority, state of emergency, riots, strikes, lockouts, or
other industrial disturbances, or protest demonstrations. Should such acts or
circumstances occur, the Parties shall use their best efforts to overcome the difficulties =
arising therefrom and to resume the Work as soon as reasonably possible with the
normal pursuit of the Work.

Inclement weather, continuous rain for less than three (3) days or the acts or omissions
of subcontractors, third-party contractors, materialmen, suppliers, or their sub-
contractors, shall not be considered acts of force majeure.

No Party shall be liable for its failure to carry out its obligations under the Agreement
during a period when such Party is rendered unable by force majeure to carry out its
obligation, but the obligation of the Party or Parties relying on such force majeure shall
be suspended only during the continuance of the inability and for no longer period than
the unexpected or uncontrollable event.
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8.26

9.1

9.2

9.3

The Contractor further égrees and stipulates, that its right to excuse its failure to perform
by reason of force majeure shall be conditioned upon giving written notice of its assertion
that a Force Majeure delay has commenced within ninety-six (96) hours after such an

. occurrence. The Contractor shall use its reasonable efforts to minimize such delays. The -

Contractor shall promptly provide an estimate of the anticipated additional time required
to complete the Project. -

Participation by Disadvantaged Business Enterprises in Department of Transportation
Financial Assisted Contracts: The recipient shall not discriminate on the basis of race,
color, national origin, or sex in the award and performance of any DOT-assisted contract
or in the administration of its DBE program or the requirements of 49 CFR Part 26. The
recipient shall take all necessary and reasonable steps under 49 CFR Part 26 to ensure
nondiscrimination in the award and administration of DOT-assisted contracts. The
recipient's DBE program, as required by 49 CFR Part 26 and as approved by DOT, is
incorporated by reference in this Agreement. Implementation of this program is a legal
obligation and failure to carry out its terms shall be treated as a violation of this
Agreement. Upon notification to the recipient of its failure to carry out its approved
program, the Department may impose sanctions as provided for under Part 26 and may,
in appropriate cases, refer the matter for enforcement under 18 U.S.C. 1001 and/or the
Program Fraud Civil Remedies Act of 1986 (31 U.S.C. 3801 et seq.).

Additionally, the Contractor assures that it, the sub-recipient or its subcontractors shall
not discriminate on the basis of race, color, national origin, or sex in the performance of
this Agreement. The Contractor shall carry out applicable requirements of 49 CFR Part
26 in the award and administration of DOT-assisted contracts. Failure by the Contractor
to carry out these requirements is a material breach of this Agreement, which may resuit
in the termination of this Agreement or such other remedy as the recipient deems
appropriate. This additional language must be included in each subcontract the prime
Contractor signs with a subcontractor.

ARTICLE 9 - CITY’S RESPONSIBILITIES

The City shall fumnish the data required of the City under the Contract Documents
promptly and shall make payments to the Cont!'actor promptly after they are due as

. provided in-Article 7.

The City shall provide public rights-of-way and easement, where available, for the
installation of conduits, transformers pads and related appurtenances only.

Technical Clarifications and Interpretations:

9.3.1 The City shall issue, with reasonable promptness, such written clarifications or
interpretations of the Contract Documents as it may determine necessary, which
shall be consistent with or reasonably inferable from the overall intent of the
Contract Documents. Should the Contractor fail to request interpretation of
questionable items in the Contract Documents, the City shall not entertain any
excuse for failure to execute the Work in a satisfactory manner.

9.3.2 The City shall interpret and decide matters concerning performance under the
requirements of the Contract Documents, and shall make decisions on all claims,
disputes or other matters in question. Written notice of each-claim, dispute or
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9.5

10.1

other matter will be delivered by claimant to the other Party but in no event later
than five (5) days after the occurrence of event and written supporting data will
be submitted to the other Party within five (5) days after such occurrence. All
written decisions of the City on any claim or dispute will be final and binding.

The Contractor shall perform all Work to the reasonable satisfaction of the City in
accordance with the Contract Documents. In cases of disagreement or ambiguity, the
City shall decide all questions, difficulties, and disputes of whatever nature, which may
arise under or by reason of this Agreement or the quality, amount and value of the Work,
and the City’s decisions on all claims, questions and determination are final.

Cancellation for Unappropriated Funds: The obligation of the City for payment to a
Contractor is limited to the availability of funds appropriated in a current fiscal period,
and continuation of the Agreement into a subsequent fiscal period is subject to
appropriation of funds, unless otherwise authorized by law. '

ARTICLE 10 - BONDS AND INSURANCE

Public Construction and Other Bonds: The Contractor shall furnish Public Construction
or Performance and Payment Bonds (“Bond”), each in an amount at least equal to the
Contract Price as security for the faithful performance and payment of all the
Contractor’s obligations under the Contract Documents. These Bonds shall remain in
effect until at least one (1) year after the date of final payment, except as otherwise
provided by law. All Bonds shall be furnished and provided by the surety and shall be
in substantially the same form as prescribed by the Contract Documents and be
executed by such sureties as (i) are licensed to conduct business in the State of Florida,
and (ii) are named in the current list of Companies Holding Certificates of Authority as
Acceptable Sureties on Federal Bonds and as Acceptable Reinsuring Companies as
published in Circular 570 (amended) by the Audit Staff Bureau of Accounts, U.S.
Treasury Department and (iii) otherwise meet the requirements set forth herein that
apply to sureties. All Bonds signed by an agent must be accompanied by a certified
copy of the authority to act. '

10.1.1 Performance Bond: The Contractor shall execute and record in the public
records of Broward County, Florida, a payment and performance bond in an
amount at least equal to the Contract Price with a surety insurer authorized to do
business in the State of Florida as surety, (“Bond”), in accordance with Section
255.05, Florida Statutes (2023), as may be amended or revised, as security for

the faithful performance and payment of all of the Contractor’s obligations under
the Contract Documents.

A Corporate Surety Bond legally issued, meeting the approval of, and running to
the City in an amount not less than the Contract Price of such improvements,
conditioned that the Contractor shall maintain and make all repairs to the
improvements constructed by the Contractor at their own expense and free of
charge to the City, for the period of one (1) year after the date of acceptance of
the Work within such period by reason of any imperfection of the material used
or by reason of any defective workmanship, or any improper, imperfect or
defective preparation of the base upon which any such improvement shall be laid.
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10.2

10.3

Disqualification of Surety: If the Surety on any Bond furnished by the Contractor is
declared bankrupt or becomes insolvent or its right to do business is terminated in the
State of Florida or it ceases to meet the requirements of clauses (i) and (ii) of Paragraph

'10.1, the Contractor shall within five (5) days thereafter substitute another Bond and

Surety, both of which shall be acceptable to the City.

Insurance:

As a condition precedent to the effectiveness of this Agreement, during the term of this
Agreement and-during any renewal or extension term of this Agreement, Contractor, at
its sole expense, shall provide insurance of such types and with such terms and limits
as noted below. Providing proof of and maintaining adequate insurance coverage are
material obligations of Contractor. Contractor shall provide the City a certificate of -

‘insurance evidencing such coverage. Contractor’s insurance coverage shall be primary

insurance for all applicable policies, in respect to the City’s interests. The limits of

‘coverage under each policy maintained by Contractor shall not be interpreted as limiting

Contractor’s liability and obligations under this Agreement. All insurance policies shall
be through insurers -authorized or eligible to write policies in the State of Florida and

possess an A.M. Best rating of A-, VII or better, subject to approval by the City's Risk
Manager.

The coverages, limits, and/or endorsements required herein protect the interests of the
City, and these coverages, limits, and/or endorsements shall in no way be relied upon
by Contractor for assessing the extent or determining appropriate types and limits of
coverage to protect Contractor against any loss exposures, whether as a result of this
Agreement or otherwise. The requirements contained herein, as well as the City’s review
or acknowledgement, are not intended to and shall not in any manner limit or qualify the
liabilities and obligations assumed by Contractor under this Agreement.

The following insurance policies and coverages are required:

Commercial General Liability

Coverage must be afforded under a Commercial General Liability pollcy with limits not
less than:

e $2,000,000 each occurrence and $2,000,000 aggregate for Bodily Injury,
. Prpperty Damage, and Personal and Advertising Injury

e $2,000,000 each occurrence and $2,000,000 aggregate for Products and
Completed Operations

Policy must include coverage for contractual liability and independent
contractors. ’

The City, a Florida municipality, its officials, employees, and volunteers are to be
covered as an additional insured with a CG 20 26 04 13 Additional Insured — Designated
Person or Organization Endorsement or similar endorsement providing equal or broader
Additional Insured Coverage with respect to liability arising out of activities performed
by or on behalf of Contractor. The coverage shall contain no special limitation on the
scope of protection afforded to the City, its officials, employees, and volunteers.
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Professional Liability ‘
Coverage must be afforded for Wrongful Acts in-an amount not less than $1, 000 600
each claim and $2,000,000 aggregate.

Contractor must keep the professional liability insurance in force until the third
anniversary of expiration or early termination of this Agreement or the third anniversary
of acceptance of work by the City, whichever is longer, which obligation shall survive
expiration or early termination of this Agreement.

Business Automobile Liability
Coverage must be afforded for all Owned, Hired, Scheduled, and Non-Owned vehicles

for Bodily Injury and Property Damage in an amount not less than $1, 000,000 combined
smgle |Imlt each accident.

If Contractor does not own vehicles, Contractor shall maintain coverage for Hired and
Non-Owned Auto Liability, which may be satisfied by way .of endorsement to the.
Commercial General Liability policy or separate Business Auto Liability policy.

Crane and Rigging Liability

Coverage must be afforded for any crane operations under the Commercial General or
Business Automobile Liability policy as necessary, in line with the limits of the associated
policy.

Pollution and Remediation Legal Liability (Hazardous Materials)

For the purpose of this section, the term “hazardous materials” includes all materials
and substances that are designated or defined as hazardous by Florida or federal law
or by the rules or regulations of Florida or any federal agency. If work being performed
involves hazardous materials, Contractor shall procure and maintain any or all of the
following coverages (which will be specifically addressed upon review of exposure):

Contractors Pollution Liability Coverage
For sudden and gradual occurrences and in an amount not less than $1,000,000 per

claim arising out of this Agreement, including but not limited to, all hazardous materials
identified under the Agreement.

Workers' Compensation and Employer’s Liability ‘
Coverage must be afforded per Chapter 440, Florida Statutes. Any person or entity
performing work for or on behalf of the City must provide Workers’ Compensation
insurance. Exceptions and exemptions will be allowed by the City’s Risk Manager if
they are in accordance with Florida Statute.

Contractor waives, and Contractor shall ensure that Contractor's insurance carrier
waives, all subrogation rights against the City, its officials, employees, and volunteers

for all losses or damages. The City requires the policy to be endorsed with WC 00 03
13 Waiver of our Right to Recover from Others or equivalent.

Contractor must be in compliance with all applicable State and federal workers’

compensation laws, including the U.S. Longshore and Harbor Workers' Compensation -
Act and the Jones Act, if applicable.
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Insurance Certificate Requirements

a. Contractor shall provide the City with valid Certificates of Insurance (binders

are unacceptable) no later than ten (10) days prior to the start of work
contemplated in this Agreement.

b. Contractor shall provide to the City a Certificate of Insurance having a thirty (30)

day notice of cancellation; ten (10) days’ notice if cancellation is for nonpayment
of premium. ' ‘

c. In the event that the insurer is unable to accommodate the cancellation notice
requirement, it shall be the responsibility of Contractor to provide the proper
notice. Such notification will be in writing by registered mail, return receipt
requested, and addressed to the certificate holder.

d. In the event the Agreement term or any surviving obligation of Contractor
following expiration or early termination of the Agreement goes beyond the
expiration date of the insurance policy, Contractor shall provide the City with an
updated Certificate of Insurance no later than ten (10) days prior to the
expiration of the insurance currently in effect. The City reserves the right to
suspend the Agreement until this requirement is met.

e. The Certificate of Insurance shall indicate whether coverage is provided under

~ a claims-made or occurrence form. If any coverage is provided on a claims-

made form, the Certificate of Insurance must show a retroactive date, which
shall be the effective date of the initial contract or prior.

f. The City shall be covered as an Additional Insured on all liability policies, with
the exception of Workers' Compensation and Professional Liability.

g. The City shall be granted a Waiver of Subrogation on Contractor's Workers’
Compensation insurance policy.

h. The title of the Agreement, Bid/Contract number, event dates, or other
identifying reference must be listed on the Certificate of Insurance.

The Certificate Holder should read as follows:
City of Fort Lauderdale ‘

1 East Broward Boulevard, Suite 444

Fort Lauderdale, FL 33301

Contractor has the sole responsibility for all insurance premiums and shall be fully and
solely responsible for any costs or expenses as a result of a coverage deductible, co-
insurance penalty, or self-insured retention; including any loss not covered because of
the application of such deductible, co-insurance penalty, self-insured retention, or
coverage exclusion or limitation. Any costs for adding the City as an Additional Insured
shall be at Contractor's expense. '

If Contractor’s primary insurance policy/policies do not meet the minimum requirements
as set forth in this Agreement, Contractor may provide evidence of an Umbrella/Excess
insurance policy to comply with this requirement.

Contractor’s insurance coverage shall be primary insurance in respect to the City’s
interests, a Florida municipality, its officials, employees, and volunteers. Any insurance
or self-insurance maintained by the City shall be non-contributory.
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Any exclusion or provision in any insurance policy maintained by Contractor that
excludes coverage required in this Agreement shall be deemed unacceptable and shall
be considered breach of contract.

All required insurance policies must be maintained until the Agreement work has been
accepted by the City, or until this Agreement is terminated, whichever is later. Any lapse
in coverage may be considered breach of contract. In addition, Contractor must provide -
to the City confirmation of coverage renewal via an updated certificate of insurance
should any policies expire prior to the expiration of this Agreement. The City reserves

the right to review, at any time, coverage forms and limits of Contractor’s insurance .
policies.

Contractor shall provide ndtice of any and all claims, accidents, and any other
occurrences associated with this Agreement to Contractor's insurance company or
companies and the City's Risk Management office as soon as practical.

It is Contractor’s responsibility to ensure that any and all of Contractor’s independent
contractors and subcontractors comply with these insurance requirements. All
coverages for independent contractors and subcontractors shall be subject to all of the
applicable requirements stated herein. Any and all deficiencies are the responsibility of
Contractor. The City reserves the right to adjust insurance limits from time to time at its
discretion with notice to Contractor.

NOTE: CITY PROJECT NUMBER, PROJECT NAME AND BID NUMBER MUST
APPEAR ON EACH CERTIFICATE, AND THE CITY OF FORT LAUDERDALE MUST
BE NAMED ON THE CERTIFICATE AS AN “ADDITIONAL INSURED” ON REQUIRED
LIABILITY POLICIES.

ARTICLE 11- WARRANTY AND GUARANTEE, TESTS AND INSPECTIONS,
CORRECTION, REMOVAL OR ACCEPTANCE OF DEFECTIVE WORK

Warranty: The Contractor warrants and guarantees to the City that all Work will be in

- accordance with the Contract Documents and will not be defective. Prompt notice of all

defects shall be given to the Contractor. All defective work, whether or not in place, may
be rejected, corrected or accepted as provided in this Article.

11.1.1 Warranty of Title: The Contractor warrants to the City that it possesses good,
clear and marketable title to all equipment and materials provided and that there

are no pending liens, claims or encumbrances against the equipment and
materials.

11.1.2 Warranty of Specifications: The Contractor wérrants that all equipment, materials
and workmanship furnished, whether furnished by the Contractor, its
subcontractors or suppliers, will comply with the specifications, drawings and

other descriptions supplied or adopted and that all services will be performed in
a workmanlike manner.

11.1.3 Warranty of Merchantability: The Contractor warrants that any and all equipment
to be supplied pursuant to this Agreement is merchantable, free from defects,

whether patent or latent in material or workmanship, and fit for the ordinary .

purposes for which it is intended.
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11.2

1.3
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11.5

Tests and Inspections: Contractor shall retain the services of an independent, certified,
testing lab to perform all testing as required by the specifications, contract drawings, and
any applicable permitting agency. Contractor shall provide evidence of certification to
the City before the work and testing is done. Testing results shall be submitted to the
Project Manager for review and approval at the time the results are provided to the
Contractor. The Contractor shall give the Project Manager and City Inspector a minimum
of twenty-four (24) hours’ advanced notice of readiness of the Work for all required
inspections, tests, or approvals and shall notify all applicable permitting agencies in a
timely manner based on requirements set forth in the permit documents.

11.2.1 Neither observations by the Project Manager nor inspections, tests or approvals
by others shall relieve the Contractor from its obligations to perform the Work in
accordance with the Contract Documents.

Uncovering Work: If any work that is to be inspected, tested or approved is covered
without approval or consent of the Project Manager, it must, if requested by the Project
Manager, be uncovered for observation and/or testing. Such uncovering and replacement
shall be at the Contractor's sole expense unless the Contractor has given: the Project
Manager timely notice of the Contractor’s intention to cover such Work and the Project
Manager has not acted with reasonable promptness in response to such notice.

11.3.1 If the Project Manager considers it necessary or advisable that Work covered in
accordance with Paragraph 11.2.1 be observed by the City or inspected or tested
by others, the Contractor at the City’s request, shall uncover, expose or otherwise
make available for observation, inspection or testing as the Project Manager may
require, that portion of the Work in question, furnishing all necessary labor,
material and equipment. If it is found that such Work is defective, the Contractor
shall bear all the expenses of such uncovering, exposure, observation, inspection
and testing and of satisfactory reconstruction, including compensation for
additional professional services, and an appropriate deductive Change Order
shall be issued. I[f, however, such work is not found to be.defective, the
Contractor shall be allowed an increase in the Contract Price or an extension of
the Contract Time, or both, directly attributable to such uncovering, exposure,
observation, inspection testing and reconstruction if it makes a claim therefore as
provided in Articles 14 and 15.

City May Stop the Work: If the Work is defective, or the Contractor fails to supply
sufficient skilled supervisory personnel or workmen or suitable materials or equipment
or the work area is deemed unsafe, the City may order the Contractor to stop the Work,
or any portion thereof, until the cause for such order has been eliminated; however, this
right of the City to stop the Work shall not give rise to any duty on the part of the City to
exercise this right for the benefit of the Contractor or any other Party. The City will not
award any increase in Contract Price or Contract Time if the Work is stopped due to the

circumstances described herein.

Correction or Removal of Defective Work Before Final Payment: If required by the
Project Manager, the Contractor shall promptly, without cost to the City and as specified
by the Project Manager, either correct any defective Work, whether or not fabricated,
installed or completed, or if the Work has been rejected by the City remove it from the
site and replace it with non-defective Work. .
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One Year Correction Period After Final Payment: If within one (1) year after the date of
final acceptance, or such longer period of time as may be prescribed by law or by the terms
of any applicable special guarantee required by the Contract Documents, any work is found
to be defective, the Contractor shall promptly, without cost to the City and in accordance
with the City’s written instructions, either correct such defective Work, or, if it has been
rejected by the City, remove it from the site and replace it with non-defective Work.

If the Contractor does not promptly comply with the terms of such instructions or in an
emergency where delay would cause serious risk of loss or damage, the City may have
the defective Work corrected or the rejected Work removed and replaced, and all direct
and indirect costs for such removal and replacement, including compensation for
additional professional services, shall be paid by the Contractor.

Acceptance of Defective Work, Deductions: If, instead of requiring correction or removal
and replacement of defective Work, the City, at the City’s sole option, prefers to accept
it, the City may do so. In such a case, if acceptance occurs prior to the Project
Manager's recommendation of final payments, a Change Order shall be issued
incorporating the necessary revisions in the Contract's Documents, including .
appropriate reduction in the Contract Price; or if the acceptance occurs after such

-recommendation, an appropriate amount shall be paid by the Contractor to the City.

City May Correct Defective Work: If the Contractor fails within a reasonable time after
written notice of the Project Manager to proceed to correct defective Work or to remove
and replace rejected Work as required by the Project Manager in accordance with
Paragraph 11.5, or if the Contractor fails to perform the Work in accordance with the
Contract Documents, the City may, after seven (7) days’ written notice to the Contractor,
correct and remedy any such deficiency. In exercising its rights under this paragraph,
the City shall proceed expeditiously. To the extent necessary to complete corrective and
remedial -action, the City may exclude the Contractor from all or part of the site, take
possession of all or part of the Work, suspend the Contractor’s services related thereto
and take possession of the Contractor's tools, construction equipment and materials
stored at the site or elsewhere. The Contractor shall allow the City’s representative
agents and employees such access to the site as may be necessary to enable the City
to exercise its rights under this paragraph. All direct and indirect costs of the City in
exercising such rights shall be charged against the Contractor in an amount verified by
the Project Manager, and a Change Order shall be issued incorporating the necessary
revisions in the Contract Documents and a reduction in the Contract Price. Such direct
and indirect costs shall include, in particular but without limitation, compensation for
additional professional services required and costs of repair and replacement of work of
others destroyed or damaged by correction, removal or replacement of the Contractor's
defective Work. The Contractor shall not be allowed an extension of the Contract Time

because of any delay in performance of the Work attributable to the exercise by the Clty
of the City’s rlght hereunder.

ARTICLE 12 - INDEMNIFICATION

Disclaimer of Liability: The City shall not at any time, be liable for injury or damage

occurring to any person or property  from any cause, whatsoever, arising out of
Contractor’s construction and fulfillment of this Agreement.
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12.2 Indemnification: For other, additional good valuable consideration, the receipt and
sufficiency of which is hereby acknowledged:

12.2.1 Contractor shall, at its sole cost and expense, indemnify and hold harmless the
City, its representatives, agents, employees and elected and appointed officials
from or on account of all claims, damages, losses, liabilities and expenses, direct,
indirect or consequential including but not limited to fees and charges of
engineers, architects, attorneys, consultants and other professionals and court
costs arising out of or in consequence of the performance of this Agreement at
all trial and-appellate levels. Indemnification shall specifically include but not be
limited to claims, damages, losses, liabilities and expenses arising out of or from
(a) the negligent or defective design of the project and Work of this Agreement;
(b) any act, omission or default of the Contractor, its subcontractors, agents,
suppliers, employees or laborers; (c) any and all bodily injuries, sickness, disease
or death; (d) injury to or destruction of tangible property, including any resulting
loss of use; (e) other such damages, liabilities, or losses received or sustained
by any person or persons during or on account of any operations connected with
the construction of this Project including the warranty period; (f) the use of any
improper materials; (g) any construction  defect including both patent and latent
defects; (h) failure to timely complete the work; (i) the violation of any federal,
state, county or City laws, ordinances or regulations by Contractor, its
subcontractors, agents, servants, independent contractors or employees; (j) the
breach or alleged breach by Contractor of any term of the Agreement, including
the breach or alleged breach of any warranty or guarantee.

12.2.2 Contractor agrees to indemnify, defend, and hold harmless the City, its
representatives, agents, employees, and appointed and elected officials, from all
damages, liabilities, losses, claims, fines and fees, and from any and all suits and
actions of every name and description that may be brought against City, its
officers, agents and employees, on account of any claims, fees, royalties, or costs
for any invention or patent and/or for the infringement of any and all copynghts or
patent rights claimed by any person, firm, or corporation.

12.2.3 Contractor shall pay all claims, losses, liens, settlements or judgments of any
nature in connection with the foregoing indemnifications including, but not limited
to, reasonable attorney’s fees and costs for trials and appeals.

12.2.4 If any subcontractor, supplier, laborer, or materiaimen of Contractor or any other
person d|rect|y or indirectly acting for or through Contractor files or attempts to
file a mechanic’s or construction lien against the real property on which the work
is performed or any part or against any personal property or improvements
thereon or make a claim against any monies due or to become due from the City
to Contractor or from Contractor to a subcontractor, for or on account of any work,
labor, services, material, equipment, or other items furnished in connection with
the Work or any change order, Contractor agrees to satisfy, remove, or discharge
such lien or claim at its own expense by bond, payment, or otherwise within five
(5) days of the filing or from receipt of written notice from the City.

Additior-\alkly, until such time as such lien or claim is satisfied, removed or
discharged by Contractor, all monies due to Contractor, or that become due to
Contractor before the lien or claim is satisfied, removed or otherwise discharged,
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13.2

13.3

shall be held by City as security for the satisfaction, removal and discharge of
. such lien and any expense that may be incurred while obtaining the discharge. If
Contractor shall fail to do so, City shall have the right, in addition to all other rights
and remedies provided by this Agreement or by law, to satisfy, remove, or
discharge such lien or claim by whatever means City chooses at the entire and
sole cost and expense of Contractor which costs and expenses shall, without -
limitation, include attorney’s fees, litigation costs, fees and expenses and all court
costs and assessments, and which shall be deducted from any amount owing to
Contractor. In the event the amount due Contractor is less than the amount
required to satisfy Contractor's obligation under this, or any other article,
paragraph or section of this Agreement, the Contractor shall be liable for the
deficiency due the City.

12.2.5 The Contractor and the City agree that Section 725.06(2), Florida Statutes (2023),

as may be amended or revised, controls the extent and limits of the
indemnification and hold harmless provisions of this Agreement, if any, and that
the Parties waive any defects in the wording of this Article that runs afoul of said
statutory section.

ARTICLE 13 - CHANGES IN THE WORK

Without invalidating this Agreement, the City may, at any time or from time-to-time order
additions, deletions or revisions in the Work through the issuance of Change Orders.
Upon receipt of an approved and fully executed Change Order, the Contractor shall
proceed with the Work involved. All Work shall be executed under the applicable
conditions of the Contract Documents. If any Change Order causes an increase or
decrease in the Contract Price or an extension or shortening of the Contract Time, an
equitable adjustment will be made as provided in Article 14 or Article 15 on the basis of
a claim made by either Party.

The Project Manager may authorize minor changes in the Work not involving an
adjustment in the Contract Price or the Contract Time, which are consistent with the
overall intent of the Contract Documents. Such changes must be in writing and signed
by the City and the Contractor.

If notice of any change affecting the general scope of the Work or change in the Contract
Price is required by the provisions of any Bond to be given to the Surety, it will be the
Contractor’s responsibility to so notify the Surety, and the amount of each applicable

Bond shall be adjusted accordingly. The Contractor shall furnish proof of such
adjustment to the City.

ARTICLE 14 — CHANGE OF CONTRACT PRICE

Change of Contract Price, approved by City, shall be computed as follows:

14.1

Cost of the Work: The term “Cost of the Work”™ means the sum of all direct costs
necessarily incurred and paid by Contractor in the proper performance of the Work.
Except as otherwise may be agreed to in writing by the City, these costs shall be in
amounts no higher than those prevailing in the City and shall include only the following
items and shall not include any of the costs itemized in Paragraph 14.3:
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14.1.1 Payroll costs for employees in the direct employ of the Contractor in the
performance of the Work under schedules of job classifications agreed upon by
the City and the Contractor. Payroll costs for employees not employed full time
on the Work shall be apportioned on the basis of their time spent on the Work.

Payroll costs shall include, but not be limited to, salaries and wages plus cost of
fringe benefits which shall include social security contributions, unemployment,
excise and payroll taxes, worker's compensation, health and retirement benefits,
bonuses, sick leave, vacation and applicable holiday pay.

14.1.2 Cost of all materials and equipment furnished and incorporated in the Work,
including costs of transportation and storage, and required suppliers and field
services. All cash discounts, rebates and refunds and all returns from sale of
surplus materials and equipment shall accrue to the City, and the Contractor shall
make provisions so that they may be obtained. '

14.1.3 Supplemental costs including the following:

14.1.3.1

14.1.3.2

14.1.3.3

14.1.3.4
14.1.3.5

14.1.3.6

14.1.3.7

Cost, including transportation and maintenance of all materials,
supplies, equipment, machinery, appliances, office and temporary
facilities at the site and hand tools not owned by the workers, which
are consumed in the performance of the Work.

Rentals of all construction equipment and machinery and the parts
whether rented from the Contractor or others in accordance with
rental agreements approved by the City, and the costs of
transporting, loading, unloading, installation, dismantling and
removal. The rental of any such equipment, machinery or parts
shall cease when the use is no longer necessary for the Work.

Sales, consumer, use or similar taxes related to the Work and for
which the Contractor is liable, imposed by laws and regulations.

Royalty payments and fees for permits and licenses.
The cost of utilities, fuel and sanitary facilities at the Work site.

Minor expenses such as telegrams, long distance telephone calls,
telephone service at the site, expressage and similar petty cash

" items in connection with the Work.

Cost of premiums for additional bonds and insurance required
because of changes in the Work.

14.2 The Contract Price may only be increased by an approved and fully executed Change
Order when Work is modified in accordance with Article 13 and approved by the City in
writing. Any claim for an increase in the Contract Price resulting from a Change Order
shall be based on written notice delivered to the Project Manager within ten (10) days
of the occurrence of the Change Order giving rise to the claim. Notice of the amount of
the claim with supporting data shall be included in the Change Order and delivered
within twenty (20) days of such occurrence unless Project Manager allows an additional
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14.3

14.4

period of time to ascertain accurate cost data. Any change in the Contract Price resulting
from any such claim shall be incorporated in the Change Order. IT IS EXPRESSLY AND
SPECIFICALLY AGREED THAT ANY AND ALL CLAIMS FOR CHANGES TO THE
CONTRACT PRICE SHALL BE WAIVED IF NOT SUBMITTED IN STRICT
ACCORDANCE WITH THE REQUIREMENTS OF THIS SECTION.

Not Included in the Cost of the Work: The term “Cost of the Work” shall not include any

-of the following:

14.3.1 Payroll costs and other compensation of the Contractor’s officers’ executives,
principals (of partnership and sole proprietorships), general managers,
engineers, architects, estimators, attorneys, auditor, accountants, purchasing
and contracting agents, expediters, timekeepers, clerks and other personnel
employed by the Contractor whether at the site or in the Contractor’s principal
or branch office for general administration of the work and not specifically
included in the agreed upon schedule of job classifications referred to in
Paragraph 14.1.1, all of which are to be considered administrative costs
covered by the Contractor’s fee. :

14.3.2 Expenses of the Contractor's principal and branch offices other than the
Contractor’s office at the site.

14.3.3 Any part of the Contractor's capital expenses, including interest on the
Contractor’s capital employed for the Work and charges against the Contractor
- for delinquent payments.

14.3.4 Cost of premiums for all bonds and for all insurance whether or not the Contractor
is required by the Contract Documents to purchase and maintain the same.

14.3.5 Costs due to the negligence of the Contractor, any subcontractor, or anyone
directly or indirectly employed by any of them or for whose acts any of them
may be liable, including but not limited to, the correction of defective Work,
disposal of materials or equnpment wrongly supplted and making good any
damage to property.

14.3.6 Other overhead or general expense costs of any kind and the costs of any item

not specifically and expressly included in Paragraph 14.1.

Basis of Compensation: The Contractor's compensation, allowed to the Contractor for
overhead and profit, shall be determined as follows:

14.4.1 A mutually acceptable negotiated fee:

14.4.1.1 For costs incurred under Paragraphs 14.1.1 and 14.1.2, the Contractor’s
fee shall not exceed five percent (5%). .

14.4.1.2 No fee shall be payable on the basis of costs itemized under Paragraphs
14.1.3.1, 14.1.3.2, 14133, 14.1.34, 14135, 14.1.3.6, 14.1.3.7,
14.3.1,14.3.2, 14.3.3, 14.3.4, 14.3.5 and 14.3.6.
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15.1

156.2

15.3

15.4

15.5

14.4.1.3 The amount of credit to be allowed by the Contractor to the City for any
such change which results in a net decrease plus a deduction in the
Contractor's fee by an amount equal to five percent (5%) for the net
decrease.

14.4.1.4When both additions and credits are involved in any one change the
combined overhead and profit shall be figured on the basis of net
increase if any, however, not to exceed five percent (5%) of the agreed
compensation. Profit will not be paid on any Work not performed.

Cost Breakdown Required: Whenever the cost of any Work is to be determined pursuant
to this Article, the Contractor will submit in form acceptable to the City an itemized cost
breakdown together with supporting documentation. Whenever a change in the Work
is to be based upon mutual acceptance of a lump sum, whether the amount is an
addition, credit, or no-charge-in-cost, the Contractor shall submit an estimate
substantiated by a complete itemized breakdown:

14.51 The breakdown shall list quantities and unit prices for materials, labor,

equipment and other items of cost.

14.5.2 Whenever a change involves the Contractor and one (1) or more subcontractors
and the change is an increase in the agreed compensation, the overhead and
profit percentage for the Contractor and each subcontractor shall be itemized
separately.

ARTICLE 15 - CHANGE OF THE CONTRACT TIME

The Contract Time may only be changed by an approved and fully executed Change
Order. Any claim for an extension in the Contract Time shall be based on written notice
delivered to the Project Manager within five (5) days of the occurrence of the event giving
rise to the claim. Any change in the Contract Time resulting from any such claim shall be
incorporated in a Change Order.

The Contract Time will be extended in an amount equal to time lost due to delays beyond
the control of the Contractor if a claim is made therefore as provided in Paragraph 15.1.
Such delays shall include but not be limited to, acts or neglect by the City, or to fires,
floods, labor disputes, epidemics, abnormal weather conditions, pandemics, act of

- Governmental Authority, state of emergency, or acts of God.

All time limits stated in the Contract Documents are of the essence. The provisions of
this Article 15 shall not exclude recovery for damages for delay by the Contractor.

Delays caused by or resulting from entities, contractors or subcontractors who are not
affiliated with the Contractor (non-affiliated Contractors) shall not give rise to a claim by
the Contractor for damages for increases in material and/or labor costs. Such entities,
contractors and subcontractors include, but are not limited to, the City’s contractors and

subcontractors, Florida Power and Light Company, AT&T and Florida East Coast
Railway, LLC.

Rights of Various Interests; Whenever work being done by City’s forces or by other
contractors is contiguous to or within the limits of work covered by this Agreement, the
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16.1

16.2

17.1

respective rights of the various interests involved shall be established by the Project .
Manager to secure the completion of the various portions of the Work in general harmony.

ARTICLE 16 - LIQUIDATED DAMAGES

Upon failure of the Contractor to complete the Work within the time specified for
completion, the Contractor shall pay to the City the sum of One Thousand Dollars
($1,000.00) for each and every calendar day that the completion of the Work is delayed
beyond the time specified in this Agreement for completion, as fixed and agreed
liquidated damages and not as a penalty, so long as the delay Is caused by the
Contractor. Should an act of God or the acts or omissions of the City, its agents or
representatives, in derogation to the terms of this Agreement cause the delay,-the
Contractor shall not be responsible for the delay nor liquidated damages. Liquidated
damages are fixed and agreed upon between the Parties, recognizing the impossibility
of precisely ascertaining the amount of damages that will be sustained by the City as a

- consequence of such delay and both Parties desiring to obviate any question of dispute

concerning the amount of damages and the cost and effect of the failure of the
Contractor to complete the Work on time. Liquidated damages shall apply separately’
to each portion of the Work for which a time of completion is given. The City shall have
the right to deduct from-or retain any compensation which may be due or which may
become due and payable to the Contractor the amount of liquidated damages, and if the
amount retained by the City is insufficient to pay in full such liquidated damages, the
Contractor shall pay all liquidated damages in full. The Contractor shall be responsible
for reimbursing the City, in addition to liquidated damages or other damages for delay,
for all costs of engineering, architectural fees, and inspection and other costs incurred
in administering the construction of the Project beyond the completion date specified or
beyond an approved extension of time granted to the Contractor whichever is later.
Delays caused by or resulting from entities, contractors or subcontractors who are not
affiliated with the Contractor shall not give rise to a claim by Contractor for damages for
increase in material and/or labor costs. Such entities, contractors and subcontractors
include, but are not limited to, the City's contractors and subcontractors, Florida Power
and Light Company, AT&T, and Florida East Coast Railway, LLC.

No Extended Damages: For other and additional good and valuable consideration the
receipt and sufficiency of which is hereby acknowledged, the Contractor covenants and
agrees that in the event of any delay of construction or for any reason, allegation or
claim, and notwithstanding the reason of the delay, reason, claim or allegation or who
caused them or the construction delay or whether they were caused by the City, that
there will be no entitlement to Contractor to or for any direct or indirect financial damages
or losses for extended corporate overhead impact, extended project overhead impacts,.
project support services, mobilization or demobilization or by whatever other label or
legal concept or theory and types of names or labels or basis such claims may have, or
any business damages or losses of whatever type or nature, and Contractor hereby
waives any right to make any such claim or claims. This provision will have application

and effect when construction delays are anticipated and agreed upon by both the City
and the Contractor.

ARTICLE 17 — SUSPENSION OF WORK AND TERMINATION

City May Suspend Work: The City may, at any time and without cause, suspend the
Work or any portion of the Work for a period of not more than ninety (80) days by notice
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17.2

17.3

in writing to the Contractor which shall fix the date on which Work shall be resumed.
The Contractor shall resume the Work on the date fixed. The Contractor will be allowed
an increase in the Contract Price or an extension of the Contract Time, or both, directly

attributable to any suspensuon if the Contractor makes a claim as provided in Articles
14 and 15.

City’s Right to Terminate Contract: The City may terminate this Agreement upon fifteen

(15) calendar days’ written notice upon the occurrence of any one or more of the
following events

17.2.1 If the Contractor makes a general assignment for the benefit of creditors.

17.2.2 If a trustee, receiver, custodian or agent of the Contractor is appointed under
applicable law or under Agreement, whose appointment or authority to take
charge of property of the Contractor is for the purpose of enforcing a lien against.
such property or for the purpose of general administration of such property for
the benefit of the Contractor’s creditors.

17.2.3 If Contractor fails to begin the Work within fifteen (15) calendar days after the
date set forth in the Notice to Proceed, or fails to perform the Work with sufficient
workers and equipment or with sufficient materials to ensure the prompt
completion of the Work, or shall perform the Work unsuitably, or cause it to be
rejected as defective and unsuitable, or shall discontinue the prosecution of the
Work pursuant to the accepted schedule or if Contractor shall fail to perform
any material term set forth in the Contract Documents, or from any other cause
whatsoever shall not carry on the Work in an acceptable manner, Project
Manager may give notice in writing to Contractor and its Surety of such delay,
neglect or default, specifying the same.

17.2.4 If the Contractor repeatedly fails to make prompt payments to subcontractors
or for labor, material or equipment.

17.2.5 If the Contractor repeatedly disregards proper safety procedures.
17.2.6 If the Contractor disregards any local, state or federal laws or regulations.
17.2.7 If the Contactor otherwise violates any provisions of this Agreement.

If Contractor, within a period of ten (10) calendar days after such notice, shall not
proceed in accordance therewith, the City may exclude the Contractor from the Work
site and take the prosecution of the Work out of the hands of the Contractor, and take
possession of the Work and all of the Contractor's tools, appliances, construction
equipment and machinery at the site and use them without liability to the City for
trespass or conversion, incorporate in the Work all materials and equipment stored at
the site or for which the City has paid the Contractor but which are stored elsewhere,
and finish the Work as the City may deem expedient. In this instance, the Contractor
shall not be entitled to receive any further compensation until the Work is finished.

17.3.1 If after notice of termination of Contractor's notice to proceed, it is determined for any
reason that Contractor was not in default, the rights and obligations of City and
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Contractor shall be the same as if the notice of termination had been issued pursuant
to the Termination for Convenience clause as set forth below in Section 17.5.

17.3.2 Upon receipt of Notice of Termination pursuant to Sections 17.2 or 17.5,
Contractor shall promptly discontinue all affected work unless the Notice of
Termination directs otherwise and deliver or otherwise make available to City all
data, drawings, specifications, reports, estimates, summaries and such other
information as may have been required by the Contract Documents whether
‘completed or in process.

17.4 If the Contractor commits a default due to its insolvency or bankruptcy, the following

shall apply:

17.4.1 Should this Agreement be entered into and fully executed by the Parties, funds
released and the Contractor (Debtor) files for bankruptcy, the following shall occur:

17411

17.41.2

17413

In the event the Contactor files a voluntary petition under 11 U.S.C. 301
or 302, or an order for relief is entered under 11 U.S.C. 303, the
Contractor shall acknowledge the extent, validity, and priority of the lien
recorded in favor of the City. The Contractor further agrees that in the
event of this default, the City shall, at its option, be entitled to seek relief
from the automatic stay pursuant to 11 U.S.C. 362. The City shall be
entitled to relief from the automatic stay pursuant to 11 U.S.C. 362(d)
(1) or (d) (2), and the Contactor agrees to waive the notice provisions in
effect pursuant to 11 U.S.C. 362 and any applicable Local Rules of the
United States Bankruptcy Court. The Contactor acknowledges that
such waiver is done knowingly and voluntarily.

Alternatively, in the event the City does not seek stay relief, or if stay
relief is denied, the City shall be entitied to monthly adequate protection
payments within the meaning of 11 U.S.C. 361. The monthly adequate
protection payments shall each be in an amount determined in
accordance with the Note and Mortgage executed by the Contractor in
favor of the City.

In the event the Contractor files for bankruptcy under Chapter 13 of Title
11, United States Code in additional to the foregoing provisions, the
Contractor agrees to cure any amounts in arrears over a period not to
exceed twenty-four (24) months from the date of the confirmation order,
and such payments shall be made in addition to the regular monthly
payments required by the Note and mortgage. Additionally, the -
Contractor shall agree that the City is over secured and, therefore,

entitled to interest and attorney’s fees pursuant to 11 U.S.C. 506(b).

Such fees shall be allowed and payable as an administrative expense.

Further, in the event the Contractor has less than five (5) years of
payments remaining on the Note, the Contractor agrees that the
treatment afforded to the claim of the City under any confirmed plan of
reorganization shall provide that the remaining payments shall be
satisfied in accordance with the Note, and that the remaining payments
or claim shall not be extended or amortized over a longer period than
the time remaining under the Note. :
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17.5

17.6

17.7

18.1

17.4.2 - Should this Agreement be entered into and fully executed by the Parties, and
the funds have not been forwarded to Contractor, the following shall occur:

17.4.2.1 in the event the Contractor files a voluntary petition pursuant to 11
U.S.C. 301 or 302, or an order for relief is entered under 11 U.S.C. 303,
the Contractor acknowledges that the commencement of a bankruptcy
proceeding constitutes an event of default under the terms of this
Agreement. Further, the Contractor acknowledges that this Agreement
constitutes an executory contract within the meaning of 11 U.S.C. 365.
The Contractor acknowledges that this Agreement is not capable of
being assumed pursuant to 11 U.S.C. 365(c)(2), unless the City
expressly consents in writing to the assumption. In the event the City
consents to the assumption, the Contractor agrees to file a motion to
assume this Agreement within ten (10) days after receipt of written
consent from the City, regardless of whether the bankruptcy proceeding
is pending under Chapter 7, 11, or 13 of Title 11 of the United States
Code. The Contractor further acknowledges that this Agreement is not
capable of being assigned pursuant to 11 U.S.C. 365(b)(1).

Termination for Convenience: This Agreement may be terminated for convenience in
writing by City upon thirty (30) days’ written notice to Contractor (delivered by certified
mail, return receipt requested) of intent to terminate and the date on which such
termination becomes effective. In such case, Contractor shall be paid for all work
executed and accepted by the City and costs reasonably incurred by Contractor relating
to commitments which had become firm prior to the termination. No payment shall be
made for profit for work/services which have not been performed or accepted.

Where the Contractor’s service has been so terminated by the City, the termination shall
not affect any rights of the City against the Contractor then existing or which may

thereafter accrue. Any retention or payment of moneys due the Contractor by the City
will not release the Contractor from liability.

The Contractor has no right, authority or ability to terminate the Work except for the
wrongful withholding of any payments due the Contractor from the City.

ARTICLE 18 — DISPUTE RESOLUTION

Resolution of Disputes: Questions, claims, difficulties and disputes of whatever nature
which may arise relative to the technical interpretation of the Contract Documents and
fulfillment of this Agreement as to the character, quality, amount and value of any work
done and materials furnished, or proposed to be done or furnished under, or by reason
of, the Contract Documents which cannot be resolved by mutual agreement of City
Project Manager and Contractor shall be submitted to the City Manager or his designee
and Contractor’s representative for resolution. Prior to any litigation being commenced,

for any disputes which remain unresolved, within sixty (60) days after final completion
of the Work, the Parties shall participate in mediation to address all unresolved disputes
to a mediator agreed upon by the Parties. Should any objection not be resolved in
mediation, the Parties retain all their legal rights and remedies provided under the laws
of Florida. Failure by a Party to comply in strict accordance with the requirements of this
Article, then said Party specifically waives all of its rights provided hereunder, including
its rights and remedies under the laws of Florida.
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18.1.1  All non-technical administrative disputes (such as billing-and payment) shall
be determined by Contract Administrator.

18.1.2 During the pendency of any dispute and after a determination thereof,
Contractor and Contract Administrator shall act in good faith to mitigate any
potential damages including utilization of construction schedule changes and
alternate means of construction. During the pendency of any dispute arising
under this Agreement, other than termination herein, Contractor shall carry on
the Work and adhere to the progress schedule. The Work shall not be delayed
or postponed pending resolution of any disputes or disagreements.

18.1.3 For any disputes which remain unsolved, within sixty (60) calendar days after
Final. Completion of the Work, the Parties shall participate in mediation to
address all unresolved disputes. A mediator shall be mutually agreed upon by
the Parties. Should any objection not be resolved in mediation, the Parties
retain all their legal rights and remedies under applicable law. If a Party
objecting to a determination, fails to comply in strict accordance with the
requirements of this Article, said Party. specifically waives all of its rights
provided hereunder, including its rights and remedies under applicable law.

ARTICLE 19 - NOTICES

19.1 Al notices required by any of the Contract Documents shall be in writing and shall be
deemed delivered upon mailing by certified mail, return receipt requested to the following:

To the City:

Sayd Hussain
Project Manager |
City of Fort Lauderdale
- 101 NE 3 Avenue, Suite 1410
Fort Lauderdale, Florida 33301
Telephone: (954) 828-5678
E-mail: SHussain@fortlauderdale.gov

with copies to:

City Manager

City of Fort Lauderdale

101 NE 3" Avenue, Suite 1430
Fort Lauderdale, Florida 33301

City Attorney

City of Fort Lauderdale

1 East Broward Boulevard, Suite 1605
Fort Lauderdale, Florida 33301

To the Contractor:

Anthony Mancini
Vice President
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20.1

20.2

211

Man-Con, Incorporated

3460 SW 11 Street

Deerfield Beach, Florida 33442
Telephone: (954) 427-0230
E-mail: anthonym@mancon.ws

ARTICLE 20 - LIMITATION OF LIABILITY

The City desires to enter into this Agreement only if in so doing the City can place a limit
on the City’s liability for any cause of action arising out of this Agreement, so that the
City's liability for any breach never exceeds the sum of $1,000. For other good and

valuable consideration, the receipt and sufficiency of which is hereby acknowledged, the

Contractor expresses its willingness to enter into this Agreement with the knowledge

that the Contractor's recovery from the City to any action or claim arising from the

Agreement is limited to a maximum amount of $1,000, which amount shall be reduced

by the amount actually paid by the City to the Contractor pursuant to this Agreement, -
for any action or claim arising out of this Agreement. Nothing contained in this-paragraph

or elsewhere in this Agreement is in any way intended either to be a waiver of the

limitation placed upon the City’s liability as set forth in Section 768.28, Florida Statutes

(2023), as may be amended or revised, or to extend the City’s liability beyond the limits

established in said Section 768.28, Florida Statutes (2023), as may be amended or

revised; and no claim or award against the City shall include attorney’s fees,

investigative costs, expert fees, suit costs or pre-judgment interest.

No Extended Damages: For other and additional good and valuable consideration the
receipt and sufficiency of which is hereby acknowledged, the Contractor covenants and
agrees that in the event of any delay of construction or for any reason, allegation or
claim, and notwithstanding the reason of the delay, reason, claim or allegation or who
caused them or the construction delay or whether they were caused by the City, that
there will be no entitlement to Contractor to or for any direct or indirect financial damages
or losses for extended corporate overhead impact, extended project overhead impacts,
project support services, mobilization or demobilization or by whatever other label or
legal concept or theory and types of names or labels or basis such claims may have, or
any business damages or losses of whatever type or nature, and Contractor hereby
waives any right to make any such claim or claims. This provision will have application

and effect when construction delays are anticipated and agreed upon by both the City
and the Contractor.

ARTICLE 21 - GOVERNING LAW; WAIVER OF JURY TRIAL

The Agreement shall be interpreted and construed in accordance with, and governed
by, the laws of the state of Florida. The Parties agree that the exclusive venue for any
lawsuit arising from, related to, or in connection with this Agreement shall be in the state
courts of the Seventeenth Judicial Circuit in and for Broward County, Florida. If any
claims arising from, related to, or in connection with this Agreement must be litigated in
federal court, the Parties agree that the exclusive venue for any such lawsuit shall be in
the United States District Court or United States Bankruptcy Court for the Southern.
District of Florida. BY ENTERING INTO THIS AGREEMENT, THE PARTIES HEREBY
EXPRESSLY WAIVE ANY AND ALL RIGHTS EITHER PARTY MIGHT HAVE TO A
TRIAL BY JURY OF ANY ISSUES RELATED TO THIS AGREEMENT. IF A PARTY
FAILS TO WITHDRAW A REQUEST FOR A JURY TRIAL IN A LAWSUIT ARISING
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221

22.2

22.3

22.4

22.5

22.6

22.7

OUT OF THIS AGREEMENT AFTER WRITTEN NOTICE BY THE OTHER PARTY OF
VIOLATION OF THIS SECTION, THE PARTY MAKING THE REQUEST FOR JURY
TRIAL SHALL BE LIABLE FOR THE REASONABLE ATTORNEYS' FEES AND
COSTS OF THE OTHER PARTY IN CONTESTING THE REQUEST FOR JURY
TRIAL, AND SUCH AMOUNTS SHALL BE AWARDED BY THE COURT IN
ADJUDICATING THE MOTION.

ARTICLE 22 - MISCELLANEOUS

The duties and bbligatiohs imposed by this Agreement and the rights and remedies
available to the Parties and, in particular but without limitation, the warranties, guaranties

and obligations imposed upon the Contractor and all of the rights and remeédies available * -

to the City, are in addition to, and are not to be construed in any way as a limitation of,
any rights and remedies available to any or all of them which are otherwise imposed or
available by laws or regulations, by special warranty or guarantee or by other provisions
of the Contract Documents, and the provisions of this Paragraph will be as effective as
if repeated specifically in the Contract Documents, and the provisions of this Paragraph
will survive final payment and termination or completion of this Agreement.

The Contractor shall not assign or transfer this Agreement or its rights, title or interests.
The obligations undertaken by the Contractor pursuant to this Agreement shall not be
delegated or assigned to any other person or firm. Violation of the terms of this
Paragraph shall constitute a material breach of Agreement by the Contractor and the
City any, at its discretion, cancel this Agreement and all rights, title and interest of the
Contractor which shall immediately cease and terminate.

The Contractor and its employees, volunteers and agents shall be and remain as
independent contractor and not agents or employees of the City with respect to all of the
acts and services performed by and under the terms of this Agreement. This Agreement
shall not in any way be constructed to create a partnership, association or any other kind
of joint undertaking or venture between the Parties.

The City reserves the right to audit the records of the Contractor relating in any way to the
Work to be performed pursuant to this Agreement at any time during the performance and
term of this Agreement and for a period of three (3) years after completion and acceptance
by the City. If required by the City, the Contractor agrees to submit to an audit by an
independent certified public accountant selected by the City. The Contractor shall allow
the City to inspect, examine and review the records of the Contractor at any and all times
during normal business hours during the term of this Agreement.

The remedies expressly provided in this Agreement to the City shall not be deemed to
be exclusive but shall be cumulative and in addition to all other remedies in favor of the
City now or later existing at law or in equity.

Should any part, term or provisions of this Agreement be decided by the courts to be
invalid, illegal or in conflict with any state or federal law, the validity of the remaining
portion or provision shall not be affected.

Prohibition_Against Contracting With Scrutinized Companies: Subject to Odebrecht
Construction, Inc., v. Prasad, 876 F.Supp.2d 1305 (S.D. Fla. 2012), affirmed,
Odebrecht Construction, Inc., v. Secretary, Florida Department of Transportation, 715
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F.3d 1268 (11th Cir. 2013), with regard to the “Cuba Amendment,” the Contractor
certifies that it is not on the Scrutinized Companies with Activities in Sudan List or the
Scrutinized Companies with Activities in the Iran Petroleum Energy Sector List, and
that it does not have business operations in Cuba or Syria, as provided in Section
287.135, Florida Statutes (2023), as may be amended or revised. The Contractor
certifies that it is not on the Scrutinized Companies that Boycott Israel List created
pursuant to Section 215.4725, Florida Statutes (2023), as may be amended or revised,
and that it is not engaged in a boycott of Israel. The City may terminate this Agreement
at the City’s option if the Contractor is found to have submitted a false certification as
provided under subsection (5) of Section 287.135, Florida Statutes (2023), as may be
amended or revised, or been placed on the Scrutinized Companies with Activities in
Sudan List or the Scrutinized Companies with Activities in the Iran Petroleum Energy
Sector List or the Scrutinized Companies that Boycott Israel List created pursuant to
Section 215.4725, Florida Statutes (2023), as may be amended or revised, or is engaged
in a boycott of Israel or has been engaged in business operations in Cuba or Syria, as
defined in Section 287.135, Florida Statutes (2023), as may be amended or revised.

By submitting a bid or response, the company, principals, or owners certify that it is not
listed on the Scrutinized Companies with Activities in Sudan List or listed on the
Scrutinized Companies with Activities in the Iran Petroleum Energy Sector List or is
engaged in business operations in Cuba or Syria.

22.8 Public Entity Crimes: In accordance with the Public Crimes Act, Section 287.133,
Florida Statutes (2023), as may be amended or revised, a person or affiliate who is a
contractor, consultant or other provider, who has been placed on the convicted vendor
list following a conviction for a public entity crime may not submit a bid on a contract to
provide any goods or services to the City, may not submit a bid on a contract with the
City for the construction or repair of a public building or public work, may not submit bids
on leases of real property to the City, may not be awarded or perform work as a
‘contractor, supplier, subcontractor, or consultant under a contract with the City, and may
not transact any business with the City in excess of the threshold amount provided in
Section 287.017, Florida Statutes (2023), as may be amended or revised, for category
two purchases for a period of thirty-six (36) months from the date of being placed on the
convicted vendor list. Violation of this section by Contractor shall-result in cancellation

- of the City purchase and may result in Contractor debarment.

22.9 Attorney Fees: If City or Contractor incurs any expense in enforcing the terms of this
Agreement through litigation, the prevailing Party in that litigation shall be reimbursed for
all such costs and expenses, including but not limited to court costs, and reasonable
attorney fees incurred during litigation.

22.10 Public Records:

IF THE CONTRACTOR HAS QUESTIONS REGARDING THE APPLICATION
OF CHAPTER 119, FLORIDA STATUTES (2023), TO THE CONTRACTOR’S
DUTY TO PROVIDE PUBLIC RECORDS RELATING TO THIS AGREEMENT,
CONTACT THE CUSTODIAN OF PUBLIC RECORDS
AT PRRCONTRACT@FORTLAUDERDALE.GOV, 954-828-5002, CITY
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CLERK’S OFFICE, 1 EAST BROWARD BOULEVARD, SUITE 444, FORT
LAUDERDALE, FLORIDA 33301.

Contractor shall:

1. Keep and maintain public records required by the City in order to perform the service.

2. Upon request from the City’s custodian of public records, provide the City with a copy
of the requested records or allow the records to be inspected or copied within a
reasonable time at a cost that does not exceed the cost provided in Chapter 119, Florida
Statutes (2023), as may be amended or revised, or as otherwise provided by law.

3. Ensure that public records that are exempt or confidential and exempt from public
records disclosure requirements are not disclosed except as authorized by law for
the duration of the contract term and following completion of this Agreement if the
Contractor does not transfer the records to the City. '

4. Upon completion of the Agreement, transfer, at no cost, to the City all public records
in possession of the Contractor or keep and maintain public records required by the
City to perform the service. If the Contractor transfers all public records to the City
upon completion of this Agreement, the Contractor shall destroy any duplicate public
records that are exempt or confidential and exempt from public records disclosure
requirements. If the Contractor keeps and maintains public records upon completion
of this Agreement, the Contractor shall meet all applicable requirements for retaining
public records. All records stored electronically must be provided to the City, upon
request from the City’s custodian of public records, in a format that is compatible with
the information technology systems of the City.

22.11 Non-Discrimination:

The Contractor shall not discriminate against its employees based on the employee’s

race, color, religion, gender, gender identity, gender expression, marital status, sexual
- orientation, national origin, age, disability, or any other protected classification as

defined by applicable law. '

1. The Contractor certifies and represents that the Contractor offers the same heaith
benefits to the domestic partners of its employees as are offered its employees’
spouses or offers its employees the cash equivalent of such health benefits
because it is unable to provide health benefits to its employees’ domestic
partners, and that the Contractor will comply with Section 2-187, Code of
Ordinances of the City of Fort Lauderdale, Florida, as may be amended or
revised, (“Section 2-187"), during the entire term of this Agreement.

2. The failure of the Contractor to comply with Section 2-187 shall be deemed to be
a material breach of this Agreement, entitling the City to pursue any remedy.
stated below or any remedy provided under applicable law.

3. The City may terminate this Agreement if the Contractor fails to comply with
Section 2-187. ' '
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4.

5.

The City may retain all monies due or to become due until the Contractor
complies with Section 2-187.

The Contractor may be subject to debarment or suspension proceedings. Such
proceedings will be consistent with the procedures in Section 2-183 of the Code
of Ordinances of the City of Fort Lauderdale, Florida.

22.12 E-Verify:

As a condition precedent to the effectiveness of this Agreement, pursuant to Section
448.095, Florida Statutes (2023), as may be amended or revised, the Contractor and its
subcontractors shall register with and use the E-Verify system to electronically verify the
employment eligibility of newly hired employees within 3 business days after the first
day that the new employee begins working for pay as required under 8 C.F.R. s. 274a.

1.

The Contractor shall require each of its subcontractors, if any, to provide the
Contractor with an affidavit stating that the subcontractor does not employ,
contract with, or subcontract with ‘an unauthorized alien. The Contractor shall

-maintain a copy of the subcontractor’s affidavit for the duration of this Agreement

and in accordance with the public records requirements of this Agreement.

The City, the Contractor, or any subcontractor who has a good faith belief that a
person or entity with which it is contracting has knowingly violated Section
448.09(1), Florida Statutes (2023), as may be amended or revised, shall
terminate the Agreement with the person or entity.

The City, upon good faith belief that a subcontractor knowingly violated the
provisions of Section 448.095(2), Florida Statutes (2023), as may be amended
or revised, but that the Contractor otherwise complied with Section 448.095(2),
Florida Statutes (2023), as may be amended or revised, shall promptly notify
Contractor and order the Contractor to immediately terminate the contract with
the subcontractor, and the Contractor shall comply with such order.

An Agreement terminated under Section 448.095(2)(c)1. or Section
448.095(5)(c)2., Florida Statutes (2023), as may be amended or revised, is not a
breach of contract and may not be considered as such. If the City terminates this
Agreement under Section448.095(5)(c), Florida Statutes (2023), as may be
amended or revised, the Contractor may not be awarded a public contract for at
least one year after the date on which the Agreement was terminated. The
Contractor is liable for any additional costs incurred by the City as a result of
termination of this Agreement.

Contractor shall include in each of its subcontracts, if any, the requirements set
forth in this Section, including this subparagraph, requiring any and all
subcontractors, as defined in Section 448.095, Florida Statutes (2023), as maybe
amended or revised. Contractor shall be responsible for compliance by any and
all subcontractors, as defined in Section 448.095, Florida Statutes (2023), as
maybe amended or revised, with the requirements of Section 448.095, Florida
Statutes (2023), as may be amended or revised.

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK].
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Dorsey Riverbend Stormwater Improvements
Man-Con, Incorporated
Project No. P11845
CITY
IN WITNESS OF THE FOREGOING, the Parties have set their hands and seals the day and
year first written above.

CITY OF FORT LAUDERDALE, a Florida
municipal corporation

By:

GREGCHAVARRIA
City Manager

e L[] (303

ATTEST:

vy
<
o Z THrrey, ry,
"
l”

DAVID R. SOLOMAN
City Clerk

Approved as to Legal Form and Correctness:
Thomas J. Ansbro, City Attorney

S bt —

RHONDA MONTOYA HASAN
Senior Assistant City Attorney
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CONTRACTOR

MAN-CON, INCORPORATED, a Florida

WITNESSES: corporation
{ " ANTHONY J. MANCINI
Vice President
Roberto Ponce De Leon
Print Name

e ATTEST:
&l JFr e
"’f_ _ By: "
Felisha Fialho Secretary Luke Mancini

Print Name

(CORPORATE SEAL)

STATE OF _Florida

COUNTY OF Broward .

The foregoing instrument was acknowledged before me by means of X physical
presence or O online notarization, this _3rd  day of April , 2024, by
Anthony J. Mancini, as Vice President, for Man-Con, Incorporated, a Florida corporation.

Vet

(Signéture of Notary Public - State of Florida)

s, KATE HILL
"% MY COMMISSION # HH 269290

Kate Hill

(Print, Type, or Stamp Commissioned Name of
Notary Public)

Personally Known X OR Produced ldentification
Type of Identification Produced:
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Appendix A

WIFIA
TERMS AND CONDITIONS
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WIFIA

PR A M

BORROWER GUIDE TO
FEDERAL REQUIREMENTS

LAST UPDATED: November 2022
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DISCLAIMER

This document is intended as a guide for WIFIA borrowers to understand their general responsibilities for
complying with federal requirements and is-for informationaIApurposes only. This document discusses
several federal statutory and regulatory provisions and other federal requirements, but does not itself
have legal effect, and is not a substitute for those provisions and any legally binding requirements that
-they may impose. it does not expressly or implicitly create, expand, or limit any legal rights, obligations,
responsibilities, expectations, or benefits to any person.

The information provided in this guide, including in any appendices, does not, and is not intended to,
constitute legal advice. Users of this guide should not rely on this information to ensure compliance with
federal requirements and should contact their legal counsel to obtain advice with respect to any legal
matter, including such compliance. To the extent there is any inconsistency between this document and

~any legally binding federal requirements, the latter take precedence. EPA retains discretion to use or
deviate from this document as appropriate.

This guide is subject to change without notice to address any new laws and regulations that impact the
WIFIA program and its borrowers. The guide contains links to third-party websites. Such links are only for

the convenience of the reader, and EPA does not recommend or endorse the content of the third-party
sites. :
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VERSION HISTORY

Below documents substantive content updates to this Borrower Guide since its initial release.
November 2022: '

Added Build America, Buy America Requirements section under Latest Updates on Federal
Requirements.

Added Suggested Contract Language for Build America, Buy America Requirements under
Appendix: WIFIA Specifications and Bid Contract Language

Clarifications to collaborative delivery projects and wage determinations under Davis Bacon Act
based on additional guidance from Department of Labor under Labor Laws and Standards
Additional clarifications to required contract language used for Equal Employment Opportunity
(EEQ) requirements in Appendix: WIFIA Specifications and Bid Contract Language

Updated hyperlinks to outside sources.

October 2021:

Added Table of Contents.

Updated Environmental Authorities section, related to construction status of projects.

Updated Economic and Miscellaneous Authorities section, related the Uniform Act and real
property acquisition. ,

Updated Labor Laws and Standards section, related to construction type generally used for water
infrastructure projects.

Updated hyperlinks to outside sources.

March 2021:

Corrected hyperlinks to outside sources.

December 2020:

Borrower Guide released.
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INTRODUCTION

Borrowers of loans provided under the Water Infrastructure Financing and Innovation Act (WIFIA), 33

U.S.C. § 3901 et seq., are required to comply with all federal laws and regulations. This document

highlights important social and economic federal laws, regulations, and Executive Orders specifically listed

in the WIFIA regulations (40 CFR Part 35 Subpart Q) as well as any relevant updates to the federal

requirements. WIFIA borrowers have the prime responsibility for ensuring their staff and contractors

comply with all federal requirements for a project. The project is subject to additional review of these
~ federal requirements by the WIFIA Program during application processing and after loan execution.!

This guide provides an overview of the following federal requirements and identifies key borrower
responsibilities and additional resources that may be helpful to the borrower for implementing each
requirement.

! Although the WIFIA program provides oversight on loans issued to state infrastructure financing authorities, the
program does not conduct federal requirements reviews during application processing or loan monitoring for these
borrowers. These requirements are monitored and managed through the individual SRF programs.

WIFIA
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ENVIRONMENTAL AUTHORITIES

OVERVIEW

The National Environmental Policy Act (NEPA) and various environmental crosscutting authorities fall
under the Environmental Authorities listed in the WIFIA regulations at 40 CFR Part 35 Subpart Q.

The NEPA of 1969, 42 U.S.C. § 4321, et seq. mandates that federal agencies consider the effects of their
actions, including programs, regulations, policies, and grant-funded specific projects, on the quality of the
human environment. The issuance of a loan under the WIFIA program constitutes an action that triggers
an environmental review of the project scope covered by the loan. The status of NEPA determinations for
WIFIA's loans is listed on the WIFIA closed loan web page under the environmental review status column.

Prior to issuing a loan, the WIFIA program must review the environmental impacts of the project and make
an independent determination under NEPA. The Council of Environmental Quality has established NEPA
implementing regulations at 40 CFR part 1500 for meeting these requirements and the WIFIA program is
guided by EPA’s implementing regulations at 40 CFR Part 6. The WIFIA program’s environmental review
considers project impacts and mitigation measures across various environmental crosscutting authorities,
including but not limited to:

o  Archaeological and Historic Preservation Act, as amended (54 U.S.C. §§ 312501-312508)

» Archaeological Resources Protection Act (16 U.S.C. § 470AA-MM)

» Bald and Golden Eagle Protection Act (16 U.S.C. §§ 668-668C)

» Cleans Water Act (Section 404)

o Clean Air Act Conformity (42 U.S.C. § 7506(C))

» Coastal Zone Management Act (16 U.S.C. §§ 1451-1466)

» Coastal Barrier Resources Act (16 U.S.C. §§ 3501-3510)

» Endangered Species Act (16 U.S.C. §§ 1531-1599)

» Environmental Justice (Executive Order 12898)

» Essential Fish Habitat Consultation Process under the Magnuson-Stevens Fishery Conservation
and Management Act (16 U.S.C. §§ 1801-1891)

¢ Farmland Protection Policy Act (7 U.5.C. §§ 4201-4209)

o Fish and Wildlife Coordination Act (16 U.S.C. § 661, et seq.)

s Flood Plain Management (Executive Order 11988, as amended by Executive Order 12148)

» Marine Mammal Protection Act (16 U.S.C. §§ 1361-1407)

»  Migratory Bird Treaty Act (16 U.S.C. §§ 703-712)

s National Historic Preservation Act (NHPA), as amended (54 U.S.C. § 300101, et seq.)

» Native American Graves Protection and Repatriation Act (25 U.S.C. § 3001, et seq.)

»  Protection of Wetlands (Executive Order 11990, as amended by Executive Order 12608)

» Rivers and Harbors Act (Section 10)

» Safe Drinking Water Act (42 U.S.C. § 300F-3004-26)

s Wild and Scenic Rivers Act (16 U.S.C. §§ 1271-1287)

¢  Wilderness Act (16 U.S.C. § 1131, et seq.)
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WIFIA borrowers do not need to have a completed environmental review prior to submitting a letter of
interest to the program or when applying for a WIFIA loan; however, borrowers can expect to provide
available environmental assessments, consultations, or other documentation to support the WIFIA
program’s review of environmental impacts and mitigation measures as part of application processing.
WIFIA projects must comply with all environmental cross-cutting authorities. Compliance with cross-
cutting authorities is reviewed and documented by the WIFIA program. The WIFIA program may conduct

- additional consultations related to federal cross-cutting authorities, as necessary for the environmental
review. Compliance with the environmental cross-cutting authorities is particularly important for projects
where construction is already in progress or will be starting prior to loan close. Experience has shown that
successful and timely completion of consultations under Section 106 of the National Historic Preservation
Act and Section 7 of the Endangered Species Act can be difficult when initiated too late in the project
schedule. To document the completion of the NEPA environmental review, the WIFIA program will issue
one of the following determinations for the loan: : '

» Categorical Exclusion (CATEX): EPA’s list of actions that may be categorically excluded is available
at 40 CFR 6.204. The issuance of a CATEX does not require a public comment period.

o Finding of No Significant Impact (FONSI) -under WIFIA’s Programmatic Environmental
Assessment (PEA): The WIFIA program has analyzed the typical potential environmental impacts
related to the issuance of credit assistance under WIFIA in the PEA and associated FONSI, related
to certain WIFIA water and wastewater projects eligible under 33 U.S.C. § 3905 and described in
Section 4 of the PEA. Based on information supplied by the WIFIA borrower and the borrower
responses to the WIFIA PEA Questionnaire (included as an appendix to the WIFIA application), the
WIFIA program will evaluate the applicability of the project under the PEA. An additional 30-day
public comment period is not required for projects that fall under the PEA.

o FONSI under Environmental Assessment (EA): If the project does not qualify for a CATEX or the
PEA because the environmental impacts or the significance of the impacts are unknown, the
WIFIA borrower will be asked to submit an environmental information document (EID) with a
scope and level of detail commensurate with the magnitude and significance of the project. If
deemed sufficient and acceptable by the WIFIA program, the borrower may submit a draft EA and
supporting documents in lieu of an EID, or the WIFIA program will draft an EA. A FONSI
determination under an EA is subject to a 30-day public comment period before it is finalized.
EPA’s NEPA implementing regulations for environmental assessments are found at 40 CFR 6.205.

e Environmental Impact Statement (EIS): If significant impacts are anticipated for the project
during the environmental assessment, the WIFIA borrower will partner with the WIFIA program
to assist in the preparation of an EIS describing the environmental impacts and reasonable
alternatives. EPA may enter into a third-party agreement with the applicant to hire a consulting
firm to prepare the EIS. A draft EIS is subject to a 45-day public comment period and the final EIS
is subject to a 30-day waiting period before it is finalized, and a record of decision (ROD) is issued

for the project. EPA’s NEPA implementing regulations for environmental impact statements are
found at 40 CFR 6.207.
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WHAT TO EXPECT

The WIFIA program has the responsibility to conduct an environmental review and issue a determination.
for the project scope covered by a WIFIA loan and to ensure any monitoring requirements are being
implemented by the WIFIA borrower prior to and through construction. The WIFIA program must conduct
an environmental review prior to issuance of a WIFIA loan. When the WIFIA project is co-funded with
other federal or state programs, the WIFIA program may work collaboratively with co-funding agencies to
ensure compliance with environm_ental_ cross-cutting authorities. WIFIA borrowers should clearly
communicate project construction schedules to ensure the environmental compliance requirements can
be or have been met prior to conducting ground-disturbing activities or activities that may diminish or
alter the character of historic properties. Components of the WIFIA project that do not or cannot comply
with environmental cross-cutting authorities may be excluded from the WIFIA project. A’s'part of its
compliance monitoring activities, the WIFIA program will conduct periodic document reviews and site
walk-throughs during project construction, where applicable, to ensure specific requirements outlined in
the WIFIA environmental documentation are met.

Prospective borrowers are not required to submit environmental documentation or findings when
submitting their letters of interest (LOIs). However, as part of the WIFIA application, borrowers can
expect to:

v Identify any consultations with cross-cutting agencies that have already been completed or are
ongoing. '

v’ Discuss the environmental review with the WIFIA program prior to submittal of the application.
If it appears that the project may not qualify for a CATEX, the WIFIA program will request that the
borrower submit a completed PEA Questionnaire along with the relevant supporting materials.

After the application is submitted, WIFIA applicants may be asked to:

v Provide additional materials relevant to the project environmental review, including project
description and location, project maps, any reports, assessments, or consultations conducted for
the project, NEPA determinations by other federal agencies or State Revolving Fund (SRF)
programs, or other relevant documentation to support the environmental review.

v If an EA or EIS is required, consult with the WIFIA program to determine the scope and level of
detail for the documentation, indicate any public meetings or hearings required as part of the
process, and support the WIFIA program in responding to comments if the NEPA determination
is subject to a public comment period.

v Verify accuracy of environmental review documents prepared by the WIFIA program and provided
to the applicant at the completion of the environmental review. The signatory of the WIFIA
application, or equivalent authority, must sign the Environmental Review Verification
Memorandum to confirm the applicant’s concurrence with the environmental documentation.

Environmental monitoring and reporting requirements prior to and during project cons_truCtion will be
outlined in the environmental review documents or the loan agreement. The WIFIA program has the
responsibility to conduct checks on the borrower’s environmental requirements during compliance
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monitoring activities.

Key borrower responsibilities for implementation include:

v Execute the requirements outlined in the environmental review documents or specified in the
‘ loan agreement. These requirements vary based on the scope of the project and may include
activities like submittal of approved environmental permits; use of construction methods to
mitigate potential environmental impacts; environmental training for employees; submittal of
biological assessments; or other requirements identified through consultations with other federal
agencies.

v Notify the WIFIA program if the scope of activities under the existing environmental
determination is modified and provide supporting documentation for the WIFIA program to
initiate additional federal agency consultations, as needed, to maintain‘the borrower’s
environmental compliance with the project.

RESOURCES:

+ CEQ Regulations for Implement‘ihg NEPA (40 CFR part 1500)

o EPA Procedures for Implementing NEPA and Assessing Environmental Effects (40 CFR Part 6)
e PEA for the WIFIA Program

o WIFIA PEA Questionnaires for WIFIA Credit Assistance Projects and SRF Programs
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ECONOMIC AND MISCELLANEOUS AUTHORITIES

The following federal requirements fall under the Economic and Miscellaneous Authorities listed in the
"WIFIA regulations at 40 CFR Part 35 Subpart Q.

DEBARMENT AND SUSPENSION PROHIBITIONS RELATING TO
VIOLATIONS OF CWA AND CAA WITH RESPECT TO FEDERAL CONTRACTS,
GRANTS, OR LOANS

Executive Order 12549 provides for a governmentwide system for debarment and suspension. A person

. or business who is debarred or suspended is excluded from activities in which grants, cooperative
agreements, contracts of assistance, loans, and loan guarantees are being used to fund the activity.
Borrowers must ensure their contractors and subcontractors are not suspended or debarred prior to
issuing contracts. For prime contractors, registration under the governmentwide System for Award
Management (SAM) is required and borrowers must check their registration under SAM. For lower tier

. contracts (i.e., subcontracts), OMB guidance under 2 CFR Part 180 Subpart C allows the borrower to verify
whether subcontractors are debarred or suspended from government-funded activities using one of three
options: (1) check subcontractor status on SAM; (2) collect a certification from the subcontractor; or (3)
add a clause or condition to the covered transaction with the subcontractor.

Additionally, Section 306 of the Clean Air Act (CAA) and section 508 of the Clean Water Act (CWA), as
implemented by Executive Order 11738 (1973), prohibit performance of Federal assistance agreements
at facilities disqualified due to certain violations of the CAA or CWA. As described in the respective CAA
and CWA sections, a person or entity who has been convicted of a criminal offense or has a serious pattern
of civil violations may be barred from receiving Federal government contracts, loans, and grants. Statutory
debarments occur by operation of law following criminal conviction under CWA (Section 508) or CAA

-(Section 306). The ineligibility lasts until the Debarring Official certifies that the condition giving nse to
conviction has been corrected.

WHAT TO EXPECT

The WIFIA program has the responsibility to check that its borrowers are not debarred or suspended from
receiving federal funds.

In its LOI submittal, WIFIA prospective borrowers are asked to:

v Disclose to EPA if they are currently debarred or suspended; proposed for debarment or
suspension; or indicted, convicted, or had a civil judgment rendered against it for any of the
offenses listed in the regulations governing debarment and suspension at 2 CFR Part 180 and
Part 1532; or declared ineligible or excluded from participating in federal contracts or contracts
paid for with federal funds. This disclosure is completed as part of the certification submitted
with the LOI.

During application processing, WIFIA applicants are asked to:

v' Disclose their debarment and suspension status as part of the WIFIA application and prior to loan
closing.
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For all contracts used on the project, WIFIA borrowers are expected to:

v' Communicate to potential contractors the requirement to certify that the contractor is not
debarred or suspended and to require their subcontractors to similarly certify. This is generally
provided in bid advertisements and executed contracts. Although no specific contract language
is required, sample contract language in the WIFIA specifications package is available for use by
the borrower (see Resources below). )

v Verify that the contractor and its subcontractors are not debarred or suspended. For prime
contractors, access SAM to verify the awarded prime contractor is not disqualified or excluded.
For lower tier contracts, ensure the prime contractor has verified their subcontractors are not
suspended or debarred either by (1) checking exclusions in SAM, (2) collecting a signed
certification from the subcontractor, or (3) including a clause or condition for the covered
transaction with the subcontractor.

RESOURCES
o Debarment and Suspension (EO 12549)
o  Providing for administration of the Clean Air Act and the Federal Water Pollution Control Act with
respect to Federal contracts, grants, or loans (EOQ 11738)
o OMB Guidelines to Agencies on Governmentwide Debarment and Suspension (2 CFR Part 180)

°  Non-procurement Debarment and Suspension (2 CFR part 1532)
»  System for Award Management (SAM)

« Sample Contract Language in WIFIA Specifications Package

NEW RESTRICTIONS ON LOBBYING

Recipients of federal grants, cooperative agreements, contracts, and loans are prohibited by 31 U.S.C. §
1352 from using federal funds to pay any person for influencing or attempting to influence any officer or
employee of an agency, a member of Congress, an officer or employee of Congress, or an employee of a
member of Congress with respect to the award, continuation, renewal, amendment, or modification of
any of these instruments. This requirement also applies to the WIFIA program, which follows the EPA
implementing regulations on lobbying restrictions prescribed.at 40 CFR part 34. '

WIFIA borrowers are required to certify that (1) they have not made, and will not make, such a prohibited
payment, (2) they will be responsible for reporting the use of non-federal funds for such purposes, and
(3) they will include these requirements in subsequent contracts and subcontracts that exceed $100,000
and obtain necessary certifications from those entities.

WHAT TO EXPECT

The WIFIA program has the responsibility to check that its borrowers are not making prohibited payments
related to lobbying using federal funds.
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During application processing and prior to issuing a loan, WIFIA applicants are asked to:

v Provide completed “Certification Regarding Lobbying” (EPA Form 6600-06) form and if
applicable, the “Disclosure of Lobbying Activities” (SF-LLL) form, which are included in the WIFIA
Application. Use the WIFIA Loan ID as the EPA Project Control Number.

v" Provide evidence of borrower communication to contractors and subcontractors of the need to
also comply with restrictions on lobbying. This is generally provided in bid advertisements and
executed contracts. Although no specific contract language is required, sample contract

language in the WIFIA specifications package is available for use by the borrower (see Resources
below). :

Once a WIFIA loan is executed, key borrower responsibilities for implementation include:

v Continue to comply with and communicate to contractors and subcontractors of the need to
comply with restrictions on lobbying. The WIFIA program will check advertised bids and executed
construction contracts, which are a general reporting requirement of the loan, for this type of
communication to contractors. ‘

RESOURCES

e Limitation on use of appropriated funds to_influence certain Federal contr'acting and financial
transactions (31 U.S.C 1352)

° New Restrictions on Lobbying (40 CFR part 34)

o Certification regarding lobbying (EPA Form 6600-06)

o  Disclosure of Lobbying Activities (SF-LLL)

+ Sample Contract Language in WIFIA Specifications Package

UNIFORM RELOCATION ASSISTANCE AND REAL PROPERTY ACQUISITION
POLICIES ACT

This authority applies to WIFIA borrowers who have acquired or will acquire real property, whether
temporary or permanent, for the purpose of completing the WIFIA project. The acquisition itself does not
need to be federally funded. If federal funds are used in any phase of the program or project, this statute
applies. '

The Uniform Relocation Assistance and Real Property Acquisition Policies Act (URA), 42 US.C 61,
establishes a uniform policy for just compensation of acquired real property and for fair and equitable
treatment of persons who are displaced from their homes, farms, or businesses to make way for federal
or federally assisted projects. It provides basic guidelines for negotiating the acquisition of real property
by the federal government. The URA also requires agencies to reimburse individuals for actual and
reasonable expenses incident to relocation, such as moving costs, direct loss of tangible personal property
associated with moving or discontinuing a business, and expenses involved in searching for a replacement
home or business site. 49 CFR Part 24 is the government-wide regulation that implements the URA.
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WHAT TO EXPECT

The WIFIA program has the responsibility to check that its borrowers comply with the requirements of
the URA if land acquisition is relevant to the project. .

During application processing and once the WIFIA loan is executed, WIFIA borrowers are asked to:

v Disclose to the WIFIA program if land acquisition has occurred or will occur.

v' Certify that the acquisition complies with or will comply with the URA. This disclosure is
completed as part of the certification submitted with the LOI and loan application and as part of
disbursement requests to the WIFIA program.

v Provide evidence that URA requirements are met, if requested, which may include initial
notification to the landowner, appraisal and appraisa! reviews, and offer of just compensation
related to the acquisition.

RESOURCES
e URA implementing regulations for Department of Transportation, incorporated by reference in
EPA regulations (49 CFR Part 24)
o Guidance on Acquisition and Appraisal; Acquiring Real Property for Federal and Federal-Aid
Programs and Projects, Federal Highway Administration Office of Real Estate Services

+ Federal-Aid Essentials for Local Public Agencies: Right of Way Requirements, Federal Highway
Administration

DEMONSTRATION CITY AND METROPOLITAN DEVELOPMENT ACT

Executive Order 12372 and Section 204 of the Demonstration Cities and Metropolitan Development Act,
42 U.S.C 3301 et seq., aim to foster an intergovernmental partnership between federal, state, tribal, and
local governments. The executive order encourages federal coordination with local officials on the
planning and construction of public facilities within their jurisdiction.

WHAT TO EXPECT

The WIFIA program is not identified as a program requiring intergovernmental review under this Executive
Order.

The WIFIA program does not conduct compliance monitoring activities related to this Act after loan
execution. '
RESOURCES

s Intergovernmental Review of Federal Programs (Executive Order 12372)
o EPA Financial Assistance Programs Subject to Executive Order 12372
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DRUG-FREE WORKPLACE ACT
Under the Drug-free Workplace Act of 1988, 41 U.S.C. § 8101 et seq., federal contractors or any program

receiving federal grants is required to establish a drug-free workplace policy. Governmentwide
implementation of the Act is prescribed at 2 CFR Part 182, Subparts A through F.

WHAT TO EXPECT

The WIFIA program.is a federal loan program and therefore is not covered by this Act.

The WIFIA program does not conduct compliance monitoring activities related to this Act after loan
execution.

RESOURCES

o Drug-free workplace programs, Substance Abuse and Mental Health Services Administration
s Governmentwide requirements for Drug-free Workplace (2 CFR Part 182)
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CIVIL RIGHTS, NON-DISCRIMINATION, AND EQUAL
EMPLOYMENT OPPORTUNITY AUTHORITIES

The following federal requirements fall under the Civil Rights, Nondiscrimination, and Equal Employment
Opportunity Authorities listed in the WIFIA regulations at 40 CFR Part 35 Subpart Q.

AGE DISCRIMINATION ACT, SECTION 504 OF THE REHABILITATION ACT,
AND TITLE VI OF THE CIVIL RIGHTS ACT OF 1964

Three important laws prohibit discrimination in the provision of services or benefits, on the basis of race,
color, national origin, sex, handicap or age, in programs or activities receiving federal financial assistance.
These laws are:

o Title VI of the Civil Rights Act of 1964, 42 U.S.C. § 2000d et seq., as amended, states that “No
person in the United States shall, on the ground of race, color, or national origin, be excluded -
from participation in, be denied the benefits of, or be subjected to discrimination under any
program or activity receiving federal financial assistance.”

s Section 504 of the Rehabilitation Act of 1973, 29 U.S.C. § 794 et seq., as amended and
supplemented by Executive Orders 11914 and 11250, states that “(n)o otherwise qualified
individual with a disability in the United States...shall, solely by reason of his or her disability, be
excluded from participation in, be denied the benefits of, or be subject to discrimination under
any program or activity receiving federal financial assistance...,” and

o The Age Discrimination Act of 1975, 42 U.S.C. § 6101 et seq., as amended, states that “(n)o person
in the United States shall, on the basis of age, be excluded from participation in, be denied the
benefits of, or be subject to discrimination under any program or activity receiving financial
assistance...”

Borrower compliance with these laws is not limited to the project funded by the WIFIA program. These
laws apply to the WIFIA borrower and its operations in its entirety.

WHAT TO EXPECT

The WIFIA program has the responsibility to check that its borrowers are complying with civil rights laws
and are developing projects, programs, and activities on a non-discriminatory basis.

During application processing and prior to issuing a loan, WIFIA applicants are asked to:

v" Provide a completed “Pre-Award Compliance Review Report” (EPA Form 4700-4), which is
included in the WIFIA Application, and if requested, additional information on any outstanding
civil actions against the applicant.

v" Provide evidence of communication to contractors and subcontractors of the need to also
comply with civil rights laws. This is generally provided in bid advertisements and executed
contracts. Although no specific contract language is required, sample contract language in the
WIFIA specifications package is available for use by the applicant (see Resources below).
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Once a WIFIA loan is executed, key borrower responsibilities for implementation include:

v’ Continue to comply with and communicate to contractors and subcontractors of the need to
comply with civil rights laws and regulations. The WIFIA program will check advertised bids and

executed construction contracts, which are a general reporting requnrement of the loan, for this
type of communication to contractors.

Notify the WIFIA progrém of new civil suits that have been filed against the borrower that may
have material adverse effect.

RESOURCES

o Civil Rights Pre-Award Compliance Review Report (EPA Form 4700-4)

» Nondiscrimination on the Basis of Sex in Education Programs or Activities Receiving Federal .
Financial Assistance (40 CFR Part 5)

o Nondiscrimination in Programs or Activities Receiving Federal Assistance from the Environmental
Protection Agency (40 CFR Part 7)

s  Sample Contract Language in WIFIA Specifications Packag

SECTION 13 OF THE CWA

As codified in 42 U.S.C. § 1251, Section 13 provides that “No person in the United States shall on the
ground of sex be excluded from participation in, be denied the benefits of, or be subjected to
discrimination under any program or activity receiving Federal financial assistance...” EPA implementing
regulations for this provision of the CWA is prescribed in 40 CFR part 7 and enforced similarly to those
already established for racial and other discrimination under Title V1 of the Civil Rights Act of 1964.

WHAT TO EXPECT

The WIFIA program has similar borrower expectations outlined in Age Discrimination Act, Section 504 of
the Rehabilitation Act, and Title VI of the Civil Rights Act of 1964 for implementing CWA Section 13.

RESOURCES

-4

Nondiscrimination in Programs or Activities Receiving Federal Assistance from the Environmental
Protection Agency (40 CFR Part 7)

EQUAL EMPLOYMENT OPPORTUNITY

Through a series of Executive Orders, and a decision by the Equal Employment Opportunity Commission,
the federal government established a national policy related to discrimination based on race, color, sex,

religion, and national origin to enhance hiring, training, and promotion opportunities for minorities and
women in construction programs financed, in part, by federal dollars.

Chief among these directives is Executive Order 11246, which requires all federal contracting agencies to
include certain nondiscrimination and “affirmative action" provisions in all contracts and to require the
recipients of federal contracts to include these provisions in subcontracts. The provisions apply to WIFIA
borrowers, contractors and subcontractors who receive more than $10,000 in federal dollars a year and
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commit these entities to maintaining a policy of non-discrimination in the treatment of employees, to
make this policy known to employees, and to recruit, hire, and train employees without regard to race,
color, sex, religion, or national origin.

Section 301 of Executive Order 11246 requires that WIFIA borrowers undertake and agree to incorporate
into contracts and subcontracts specific language outlining the eight principals and directives found in
Section 202 of the Executive Order.

Implementing guidelines can be found in the Department of Labor’s regulations at 41 CFR Part 60.
Compliance with Executive order 11246 is based on implementation of the Equal Opportunity Clause, and
specific affirmative action obligations required by the Standard Federal Equal Employment Opportunity
Construction Contract Specifications, as set forth in 41 CFR Part 60-4. '

WHAT TO EXPECT

The WIFIA program has the responsibility to check that its borrowers are complying with laws and
regulations related to Equal Employment Opportunity.

During application processing and once the WIFIA loan is executed, WIFIA borrowers are asked to:

v Provide executed construction contracts (active and completed) that include specified EEO
language. EEO law require specific language from Section 202 of Executive Order 11246 be
included in bid documents and contracts. The specific language is included in the WIFIA
specifications package, which is available for use by the borrower (see Resources below).

¥ In bid solicitations, provide an additional “Notice of Requirement for Affirmative Action to Ensure
Equal Employment Opportunity” as described at 41 CFR Part 60-4. The specific language is
included in the WIFIA specifications package.

¥ Prominently post “Equal Opportunity is the Law” posters where it is accessible to all applicants
- for employment, employees, contractors, and subcontractors. '

v Notify the Department of Labor’s Office of Federal Contract Compliance Programs within 10
working days of award of a construction contract or subcontract in excess of $10,000.

RESOURCES
o Equal Employment Opportunity posters
s Executive Order 11246 and amendments
» DOL Construction Contract Technical Assistance Guide
o  DOL Construction Contract Award Notification
s Sample Contract Language in WIFIA Specifications Package
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PARTICIPATION BY DISADVANTAGED BUSINESS ENTERPRISES IN
PROCUREMENT UNDER ENVIRONMENTAL PROTECTION AGENCY (EPA)
FINANCIAL ASSlSTANCE AGREEMENTS

The Disadvantaged Business Enterprise (DBE) Program is an EPA outreach, education, and goal program
designed to increase and encourage the utilization and participation of DBEs in procurements funded by
EPA assistance programs (73 FR 15904). The implementing regulations can be found at 40 CFR Part 33.
WIFIA borrowers are required to seek and encouraged to use small, minority and women-owned
businesses for their procurement needs using EPA’s six good faith efforts when contracting. The borrower

must also ensure that its prime contractor(s) follow the same rules when subcontracting. The six good
faith efforts include:

1. Ensure DBEs are made aware of contracting opportunities to the fullest extent practicable through
outreach and recruitment activities. For Indian Tribal, State, and Local Government recipients,
this will include placing DBEs on solicitation lists and soliciting them whenever they are potential
sources.

2. Make information on forthcoming opportunities available to DBEs, arrange time frames for
contracts, and establish delivery schedules, where the requirements permit, in a way that
encourages and facilitates participation by DBEs in the competitive process. This inciudes,
whenever possible, posting solicitations for bids or proposals for a minimum of 30 calendar days
before the bid or proposal closing date. '

3. Consider in the contracting process whether firms competing for large contracts could
subcontract with DBEs. For Indian Tribal, State, and Local Government recipients, this will include
dividing total requirements when economically feasible into smaller tasks or quantities to permit
maximum participation by DBEs in the competitive process.

4. Encourage contracting with a consortium of DBEs when a contract is too large for one of these

‘ firms to handle individually.

5. Use the services and assistance of the SBA and the Minority Business Development Agency of the

Department of Commerce.

6. If the prime contractor awards subcontracts, require the prime contractor to take the steps in
items 1 through 5.

There are no specific requirements for implementing each of the efforts as long as the effort is shown.
Aside from these efforts, WIFIA borrowers do not have other administrative or reporting requirements of
the DBE program under a WIFIA loan.

WHAT TO EXPECT

In implementing EPA’s DBE program, WIFIA borrowers are asked to:

v Apply the six good faith efforts when in the process of seeking a prime contractor and ensure that
its prime contractors apply the six good faith efforts when in the process of seeking
subcontractors.

v" Maintain proper records demonstrating that the six good faith efforts were applied during
contract procurement.
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RESOURCES

o  DBE Implementing regulations (40 CFR part 33)
o DBE Program resources and fact sheets

o Sample Contract Language in WIFIA Specifications Package
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AMERICAN IRON AND STEEL (AlS) REQUIREMENT
OVERVIEW

This requirement is specified in the WIFIA statute at 33 U.S.C. § 3914 and implementation of the federal
requirement mirrors Clean Water and Drinking Water SRF programs. See the Latest Updates on Federal

Requirements section of this document for Build America, Buy America requirements that are effective
starting May 14, 2022. '

WIFIA borrowers must install iron and steel products that are produced in the U.S. for the project.
Products covered under the AIS requirement include:

¢ Lined or unlined pipes and fittings
o Manhole covers and other municipal castings

» Hydrants

o Tanks

» Flanges

o Pipe clamps and restraints
o Valves

o  Structural steel
» Reinforced precast concrete
¢  Construction materials

If the listed products are permanently incorporated into the project and are primarily iron and steel
material, then borrowers should obtain and keep record of the manufacturer’s certification of AlS
compliance for that product. If a product does not fall within one of the listed product categories, it does
not need to comply with the AIS requirements.

The WIFIA statute allows EPA to grant project waivers in specific circumstances: (1) if the requirement is
inconsistent with the public interest; (2) if the products are not produced in the United States in sufficient
and reasonably available quantities and of a satisfactory quality; or (3) if the products will increase the
cost of the project by 25% or more. WIFIA borrowers can seek guidance from the program on waivers at
any phase in project design and implementation to discuss borrower-specific circumstances and explore
options to ensure compliance.

Product availability waiver requests are most common because not all items covered under the AlS
requirement may be produced in the U.S. Borrowers should notify the WIFIA program when product
availability issues are identified and prior to product procurement and installation to ensure that the
project maintains compliance with the AIS requirement. Although not required, identifying products
during project design can help the borrower assess market availability and initiate a timely waiver process,
where needed. The waiver process involves:

1. Independent product research. Before availability waivers are considered, the WIFIA program will
conduct independent market review based on the borrower’s technical specifications of the
product.

2. Borrower assessment. The WIFIA program will notify the borrower of the results and confirm
unavailability of the products or identify additional domestically available options for the
borrower to assess against their project requirements. If there are feasible options, no further
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steps are taken.

3. Preparation and submission of waiver request package. If there are no feasible options, borrowers
will prepare a waiver request package. The WIFIA program reviews the request for adequacy and
submits the package for review and approval on the borrower’s behalf.

4. Public comment period. Waiver requests are subject to a 15-day comment period and will be
posted on the AIS webpage under Waiver Requests Received by EPA.

5. Approval and notification. Once all comments have been addressed, an approval package will be
routed for review and approval through the Office of Water management team. The WIFIA

program will post the approved waiver on the AIS webpage under Approved Project Waivers and
notify the borrower. .

Waivers should only be sought when all avenues of procuring AlS-compliant products have been
exhausted. In many cases, a borrower may find that an availability waiver is not needed.

Public interest and cost waivers are less common. Borrowers should initiate further discussions with the
WIFIA program if they believe their project could qualify for a public interest or cost waiver. The waiver
process is the same for these waivers except product research and assessment (Steps 1 and 2) do not
apply.

There are also national waivers that are immediately available for borrower use and do not require
additional approval. The National De Minimis Waiver can be used at the borrower’s discretion for
incidental and low-cost items; it is ultimately the borrower who decides which items to include under this
national waiver. If there is any uncertainty, seek assistance from the WIFIA program.

WIFIA cannot close a loan with previously incurred construction costs that are not compliant with the AIS
requirement. :

WHAT TO EXPECT

The WIFIA program has the responsibility to check that its borrowers understand the AlS requirements
and that those requirements are being properly implemented for the entire project. WIFIA will conduct
periodic document reviews and site walk-throughs -during project construction to check AIS
implementation as part of its compliance monitoring activities.

During application processing, WIFIA applicants may be asked to:

v Provide evidence of communication on AIS requirements to contractors and subcontractors.
Although not statutorily required, applicants can easily achieve this by including notification in
advertised bids and executed contracts. Sample contract language in the WIFIA specifications
package is available for use by the borrower (see Resources below).

v Ifa project has not yet executed contracts, provide a plan for communication on AlS requirements
to contractors and subcontractors.

v If the project includes previously incurred costs for construction activities, provide additional
documentation to help the WIFIA program check that incurred costs are compliant with this
requirement. This request may include: (1) a list of iron or steel products purchased and installed;
(2) a sample of AlS certifications for those items; (3) related project waivers; and/or (4) results of
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a third-party AlS audit.

WIFIA borrowers are asked to periodically submit documentation to demonstrate continued compliance
with the AlS requirement. Key borrower responsibilities for implementation include:

v Communicate AlS requirements to contractors and ensure contractors are communicating the
‘requirements to its subcontractors. This is generally included in advertised bids and executed
contracts that are a general reporting requirement of the loan and checked by WIFIA. If
communication is not included in the contract documents, provide additional evidence that
communication has taken place. '

v/ Submit draft or executed prime construction contracts for WIFIA review to ensure that adequate
compliance language is included. The WIFIA program does not generally review subcontracts:
unless there is cause for further review.

v Identify products that must comply with AIS requirements and determine whether they can be
procured domestically. Communicate to the WIFIA program when products cannot be procured
domestically to initiate the program’s independent market review and determine whether there
is a need for an availability waiver. Submit additional documentation, such as technical
specifications and product ihformation, to support the WIFIA program'’s review and approval
process, as needed.

v Maintain up-to-date records or frequently check with prime contractors on AIS certifications for
products purchased and installed on the project. This can help the borrower prevent non-
compliant products from being permanently incorporated into the project and triggering a non-
compliance event. The WIFIA Program requires AIS documentation to be maintained for three
years after project completion. The key to borrower compliance is collecting adequate AIS
documentation for installed products that are covered by the requirement.

v Report any issue with noncompliance to the WIFIA program based on the borrower’s review of

purchased and installed products on contracts and subcontracts that must comply with the AIS
requirement.

RESOURCES

o AIS implementation Memoranda (four documents)

o National Waivers, including National De Minimis Waiver. See also AIS Online Webinar on De
Minimis, June 2020

o  Project Waiver Request Checklist

e Sample Contract Language in WIFIA Specifications Package

* Sample Certification Letter (available in the AIS Implementation Memorandum, dated March
2014). See also AlS Online Webinar on AIS Certification Letters, July 2020.
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LABOR LAWS AND STANDARDS

OVERVIEW

This requirement is included in the WIFIA statute at 33 U.S.C. § 3909(e) by reference to Section 513 of the
Federal Water Pollution Control Act (33 U.S.C. § 1372) and primarily covers requirements under the Davis-
Bacon and Related Acts and the Contract Work Hours Safety Standards Act. Implementation of the
federal requirements under these Acts are consistent with guidance provided to Clean Water and Drinking
Water State Revolving Loan Programs.

Borrowers must comply with federalvprevailing wage laws, commonly referred to as Davis-Bacon. While
the Davis-Bacon Act itself only requires compliance for federal contracting, WIFIA falls under “related
acts” that are also subject to Davis-Bacon requirements. For all prime contracts above the $2,000
threshold, borrowers must enclose specific Davis-Bacon language into the prime contracts and ensure the
prime contractor includes the same language in all associated subcontracts. Contracted laborers and
mechanics are subject to wages at a rate no less than those determined by the U.S. Department of Labor
(DOL). '

Borrowers must obtain the wage determination for the locality in which a covered activity will take place
prior to issuing requests for bids, proposals, quotes, or other methods for soliciting contracts for activities
subject to Davis-Bacon. The wage determinations for water infrastructure projects generally fall under the
“Heavy” construction type, although the “Building” construction type may also apply. The wage
determinations shall be incorporated into solicitations and subsequent contracts. Prime contracts must
contain a provision requiring that subcontractors follow the wage determinations incorporated into the
prime contract. :

Force Account laborers and mechanics employed by a governmental agency or political subdivision are
not covered under this Act. Further, under the Contract Work Hours Safety Standards Act, borrowers must
ensure contractors are receiving overtime pay for work in excess of forty hours for all contracts above the -
$100,000 threshold. To ensure proper wages are paid, borrowers must collect certified payrolls from
contractors and periodically conduct personnel interviews to verify proper wages are being paid under a
contract.

Many states also have their own prevailing wage laws; however, state prevailing wage laws are not a
substitute for federal prevailing wage laws. Requirements for both laws must be met and the greater of
the two wages should be applied to the contracts (where equivalent state labor categories can be
discerned). Where contracts include incorrect wage determinations, the borrower must take steps to
reissue or amend the contract to retroactively incorporate the proper wage determination to the

beginning of the contract and compensate for any increases in wages resulting from the wage
determination correction.

WIFIA cannot close a loan that is not compliant or is not in remediation to return to compliance with this.
requirement.

WIFIA | " 19

Page 64 of 127 CAM #24-0282
Exhibit 3
Page 64 of 127



WHAT TO EXPECT

The WIFIA program has the responsibility to check that its borrowers understand the Davis-Bacon
requirements and that those requirements are being properly implemented for the entire project. The
WIFIA program will conduct periodic document reviews and site walk-throughs during project
construction to check for implementation of Davis-Bacon requirements as part of its compliance
monitoring activities. '

During application processing, WIFIA applicants may be asked to:

v" Provide executed construction contracts (active and completed) that include specified Davis-
Bacon contract language. DOL regulations require specific language and relevant wage
determinations be included in bid documents and contracts. Note that the specified language
under 29 CFR §5.5 has been modified for the WIFIA program to also identify borrowers as
authorized representatives to ensure compliance with the statute. The modified language is
included in the WIFIA specifications package, which is available for use by the applicant (see
Resources below).

v Provide executed construction contracts (active and completed) that include relevant wage
determinations. DOL publishes wage determinations that specify the minimum wage (including
‘fringe benefits) for a given construction type, labor category, and locality in which the work is
conducted. These wages are updated regularly on their website. If state prevailing wages also
apply, show evidence that a comparison of labor wage rates and categories have been conducted
and that the higher of the wages apply to the contract.

v If a project has not yet executed contracts, provide sample front-end documents that will be used
in all relevant bids and contracts issued for the project.

v If the project includes previously incurred costs for construction activities, provide additional
documentation to help the WIFIA program check that incurred costs are compliant with this
requirement. This request may include: (1) resuits of a third-party Davis-Bacon audit of the project
or specific contract(s); (2) a random sample of certified payroli reports and personnel interviews
collected for the contract(s); and/or (3) other borrower evidence of compliance checks for
reporting and paid wages (including fringe benefits).

As a WIFIA program check on compliance after loan execution, WIFIA borrowers are asked to periodically
submit documentation to demonstrate continued compliance with the labor laws and standards. Key
borrower responsibilities for implementation include:

v'  Communicate Davis-Bacon requirements to contractors and ensure contractors are relaying the
requirements to their subcontractors. Statutorily, this communication is required in advertised
bids and executed contracts that are a general reporting requirement of the loan and checked by
WIFIA. While the WIFIA program may check borrower’s prime contracts for this language, the
onus is on borrowers and prime contractors to verify the same contract language is applied to all
relevant subcontracts and that the subcontracts also comply with this requirement.
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v’ Identify the proper wage rates to apply in advertised bids and subsequently in executed contracts.
During advertisement, borrowers should monitor and update the bid with the latest applicable
version of DOL’s published wage determinations. Borrowers must award contracts within 30 days
of bid close to “lock” the wage determinations included in the advertisement. Otherwise, an
updated wage determination is required. Seek assistance from the WIFIA program on selecting
proper wage determinations, as needed.

¥ For collaborative delivery contracts (e.g., Design-Build, Progressive Design-Build, Construction
Management at Risk), the Department of Labor, Wage and Hour Division has interpreted each
guaranteed maximum price (GMP) package as an additional obligation to the original contract
agreement which is substantial enough to require an updated wage determination. According to
DOL's AAM157 guidance on ‘Application of DBA to Contracts with Options,” if there is
“substantial and segregable amount[s] of construction work” that can be exercised using
amendments or addenda to the contracts, these types of contracts should include a current wage
determination at the time an amendment - with the purpose of initiating construction on a
package or phase of a project - is exercised. See DOL’'s AAM157 guidance on ‘Application of DBA
to Contracts with Options.’

v Submit draft or executed prime construction contracts for WIFIA program review to ensure that
adequate compliance language and the appropriate federal wage rates are included. The WIFIA
program does not generally review subcontracts unless there is cause for further review.

v |f a borrower encounters a unique situation at a site that presents uncertainties regarding Davis-
Bacon applicability, the borrower must discuss the situation with EPA before authorizing work on
that site. This includes any borrower requests for wage conformances for labor classifications that
may not exist in the wage determinations. A conformance request must be initiated by the
borrower, submitted by EPA, and approved by DOL.

v If state prevailing wages also apply, ensure that the certified payrolls reflect paid wages that are
also, at a minimum, equal to the corresponding federal prevailing wage rates for the contract.

v' Post proper Davis-Bacon signage and make readily availabie the applicable prevailing wage
determinations at the construction site(s).

v Maintain up-to-date records for at least three years after project completion. Records should
include:

Certified payrolls. Borrowers must collect certified payrolls from contractors weekly and
check that payroll reports are accurate and paid wages are consistent with the contract’s
wage determination and overtime requirements.

Personnel interviews. Borrowers must conduct periodic interviews of workers to ensure
proper wages are being paid and document the interviews by completing SF-1445: Labor
Standards Interview. Although WIFIA does not require a specific number and frequency,
interviews should occur throughout the course of construction and include a sufficient
sample of job classifications represented on the job, as well as across various contracts.
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o Apprenticeship and Trainee Programs. Borrowers must confirm apprentice and trainee
program registrations and check that ratio requirements under the approved program(s)
are met.

"RESOURCES .

o Davis-Bacon regulations (29 CFR Part5)
e U.S. Department of Labor On-line Wage Determinations

o U:S. Department of Labor Guides, Forms, and Posters for Davis Bacon and Related Acts (with
additional resources) :

o  AAM157 guidance on ‘Application of DBA to Contracts with Options’
o Sample Contract Language in WIFIA Specifications Package
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LATEST UPDATES ON FEDERAL REQUIREMENTS

The following federal requirements have been issued since the promulgation of the WIFIA implementation
regulation (December 2016) and directly apply to EPA loan and grant programs, including WIFIA
borrowers. The WIFIA program will periodically update this section with any notable laws and regulations
and WIFIA’s expectations for borrower compliance. '

BUILD AMERICA, BUY AMERICA ACTV(BABA)

In November 2021, Congress enacted the Investment in Infrastructure and Jobs Act (1JA), also known as
the Bipartisan Infrastructure Law (BIL) (Public Law, PL 117-58). As part of the [lJA, the Build America, Buy
America Act (BABA) (Title IX of PL 117-58) establishes domestic preference requirements to maximize
the purchase of goods produced in the U.S. BABA requirements apply to federal financial assistance
awards, including loans issued through the WIFIA program, after May 14, 2022. The current

interpretations of the statute and guidance indicated that BABA does not apply to for-profit
organizations.

BABA requirements specify domestic preference requirements in three product categories: iron and
steel, manufactured products, and construction materials. The iron and steel product category includes
products that are primarily iron and steel. Construction materials include an article, material, or supply
that consists primarily of non-ferrous metals, plastic or polymer-based products, glass, lumber, or
drywall. All products used in water infrastructure projects will fall under one of the three product
categories, except for cement and cementitious materials; aggregates such as stone, sand, or gravel; or
aggregate binding agents or additives, which are specifically excepted by the BABA statute. Therefore,
manufactured goods cover the remaining products that are not excepted or not classified in the iron and
steel and construction materials product categories.

If the product is permanently incorporated on a project that is subject to BABA, these products must be
produced in the U.S. and have accompanying BABA compliance documentation for the products. The
criteria for “produced in the U.S.” are separately defined for each product category.

o Alliron and steel items used in covered projects must be produced in the United States. This
means all manufacturing processes, from the initial melting stage through the application of
coatings, occurred in the United States.

» All manufactured products used in covered projects must be produced in the United States.
This means the manufactured product was manufactured in the United States, and the cost of
the components of the manufactured product that are mined, produced, or manufactured in
the United States is greater than 55 percent of the total cost of all components of the
manufactured product.

s  All construction materials used in covered projects must be manufactured in the United States.

This means that all manufacturing processes for the construction material occurred in the
United States.

The Office of Management and Budget's Made in America Office is the lead office directing BABA
implementation guidance across all federal agencies. The Office issued initial implementation guidance
(OMB Guidance M22-11) to establish government-wide direction for BABA implementation. This
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guidance is supplemented by EPA’s BABA Implementation Procedures for Office of Water Financial

Assistance Programs, which are both linked resources below. Additional OMB guidance is forthcoming
on manufactured goods and construction materials.

BABA is different from the Buy American Act. Whereas the Buy American Act applies to direct federal
procurement, BABA applies to federal financial assistance.

BABA is a separate requirement from AIS, which is a statutory requirement under WIFIA.
Nevertheless, BABA requirements for primarily iron and steel products are equivalent to the
requirements for covered iron and steel products listed under AIS. Compliance documentation for
covered iron and steel products under AIS will also satisfy the BABA requirements, which eases
implementation for projects that are subject to both AlS and BABA requirements.

BABA allows the WIFIA Program to grant waivers in specific circumstances, which are the same as and
are described in the American Iron and Steel Requirement section of this document. The WIFIA Program
will apply similar procedures under the BABA requirement with an additional required step that
incorporates a review from the Made in America Office of the proposed waiver prior to its approval.

There are also national waivers that are immediately available for borrower use and do not require
additional approval. The EPA National De Minimis Waiver can be used at the borrower’s discretion to
waive BABA requirements for products totaling up to 5 percent of total project costs; it is ultlmately the
borrower who decides which items to include under this national waiver.

As this requirement is still evolving, additional national waivers are being considered across the Agency.
If there is any uncertainty in the availability and applicability of a national waiver or in the need for a
project-specific waiver, seek assistance from the WIFIA program.

WIFIA cannot close a loan that is not compliant or is not in remediation to return to compliance with this
requirement.

WHAT TO EXPECT

Note: On June 22, 2022, the WIFIA Program issued a program waiver that waives BABA requirements for
projects that can demonstrate design planning efforts were initiated prior to May 14, 2022, the effective
date of BABA. The WIFIA Program does not impose BABA requirements to projects that executed a WIFIA
loan prior to May 14, 2022.

WIFIA staff will evaluate and communicate the applicability of this waiver for WIFIA Projects during the
loan application and due diligence process. AlS requirements will still apply to these projects.

During application processing, WIFIA applicants may be asked to:

v' Provide evidence of planning and design documents for the project elements included in the
WIFIA loan to further evaluate the applicability of the WIFIA Program Waiver.

v Provide evidence of communication on BABA requirements to contractors and subcontractors.
Although not statutorily required, applicants can easily achieve this by including notification in

" advertised bids and executed contracts. Sample contract language in the WIFIA specifications
package is available for use by the borrower (see Resources below). BABA requirements should

be communicated to contractors and subcontractors for all projects subject to the
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requirement. However, also communicate in the contract language whether the WIFIA project
is subject to the WIFIA Program Waiver so that contractors and subcontractors know if it ,is an
approved pathway towards compliance for the project.

If a project has not yet executed contracts, provide a plan for communication on BABA
requirements to contractors and subcontractors. )

If a project has not yet executed contracts, provide a plan for communication on BABA
requirements to contractors and subcontractors.

WIFIA borrowers are asked to periodically submit documentation to demonstrate continued compliance
with the BABA requirement. Key borrower responsibilities for implementation include:

v

Communicate BABA requirements to contractors and ensure contractors are communicating the
requirements to its subcontractors. This is generally included in advertised bids and executed
contracts that are a general reporting requirement of the loan and checked by WIFIA, If
communication is not included in the contract documents, provide additional evidence that
communication has taken place.

Submit draft or executed prime construction contracts for WIFIA review to ensure that adequate

compliance language is included. The WIFIA program does not generally review subcontracts
unless there is cause for further review.

Procure domestic products that will be permanently incorporated in the project. Communicate
to the WIFIA program when products cannot be procured domestically to initiate the program’s
independent market review and determine whether there is a need for an availability waiver.
Submit additional documentation, such as technical specifications and product information, to
support the WIFIA program’s review and approval process, as needed.

Communicate to the WIFIA program if implementation of the BABA requirements results in
project impacts for which a public interest waiver or cost waiver may be needed and provide
supporting documentation demonstrating the need.

Maintain up-to-date records or frequently check with prime contractors on BABA certifications
for products purchased and installed on the project. This can help the borrower prevent non-
compliant products from being permanently incorporated into the project and triggering a non-
compliance event. The key to borrower compliance is collecting adequate BABA
documentation for installed products that are covered by the requirement.

Report any issue with noncompliance to the WIFIA program based on the borrower’s review of

purchased and installed products on contracts and subcontracts that must comply with the AIS
requirement.

RESOURCES

E ]

Office of Management and Budget, Made in America Ofﬁce, initial Implementation Guidance on
-Application of Buv America Preference in Federal Financial Assistance Programs for
Infrastructure, April 18, 2022
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o U.S. EPA, Office of Water, BABA Implementation Procedures Memo, November 3, 2022
¢ Approved BABA Waivers applicable to the WIFIA Program:
WIFIA Program Waiver, June 22, 2022
De Minimis General Applicability Waiver, October 21, 2022
The WIFIA program will periodically update this waiver list as BABA requirements and
implementation guidance evolve.

s Sample Contract Language in WIFIA Specifications Package
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PROHIBITION ON CERTAIN TELECOMMUNICATION AND VIDEO
SURVEILLANCE SERVICES OR.EQUIPMENT

In August 2018, the federal government enacted the John S. McCain National Defense Authorization Act
for Fiscal Year 2019 (Public Law, PL 115-232). Section 889(b)(1) of PL 115-232 prohibits an executive

- agency from obligating or expending loan or grant funds to procure or obtain or to enter into, extend, or
renew a contract to procure or obtain “covered telecommunications equipment or services” that are
substantial or essential to any system, or as critical technology to any system. Federal loan and grant
programs are required to implement this requirement within two years of enactment.

“Covered telecommunications equipment or services” (PL 115-232, Section 889(f)(3)) include:

o Telecommunications equipment produced by Huawei Technologies Company or ZTE Corporation
(or any subsidiary or affiliate of such entities).

o For the purpose of public safety, security of government facilities, physical security surveillance
of critical infrastructure, and other national security purposes, video surveillance and
telecommunications equipment produced by Hytera Communications Corporation, Hangzhou
Hikvision Digital Technology Company, or Dahua Technology Company (or any subsidiary or
affiliate of such entities).

o Telecommunications or video surveillance services provided by such entities or using such
equipment.

s Telecommunications or video surveillance equipment or services produced or provided by an
entity that the Secretary of Defense, in consultation with the Director of National Intelligence or
the Director of the Federal Bureau of Investigation, reasonably believes to be an entity owned or
controlled by, or otherwise connected to, the government of a covered foreign country.

The prohibition does not apply to::

e Procuring with an entity to provide a service that connects to the facilities of a third-party, such
as backhaul, roaming, or interconnection arrangements.

o Telecommunications equipment that cannot route or redirect user data traffic or permit visibility
into any user data or packets that such equipment transmits or otherwise handles.

Effective August 13, 2020, borrowers cannot submit these costs for WIFIA disbursement as they are no

longer eligible costs and the WIFIA program, as a federal loan program, is prohibited from reimbursing for
telecommunications equipment and services covered under this law.

WHAT TO EXPECT

To ensure compliance with this requirement, borrowers are asked to:

v Provide evidence of borrower communication to contractors and subcontractors of the need to
comply with the prohibition. This is generally provided in bid advertisements and executed
contracts. Although no specific contract language is required, sample contract language in the
WIFIA specifications package is available for use by the borrower (see Resources below).

v" Avoid procurement of “covered telecommunications equipment, services, and systems” on
contracts that involve the use of federal funds. Access SAM to verify that entities providing
telecommunications equipment, services, and systems on the WIFIA project are not listed on the
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exclusion list.

RESOU RCES

°

John S. McCain National Defense Authonzatxon Act for Fiscal Year 2019 (PL 115-232)
o System for Award Management (SAM)
" o Sample Contract Language in WIFIA Specmcatlons Package
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GENERAL GUIDANCE ON COMPLIANCE WITH FEDERAL
REQUIREMENTS

The WIFIA program is committed to supporting its borrowers with complying with federal requirements.
In any case of uncertainty with implementation, the WIFIA borrower should seek timely clarification and
assistance by contacting their respective WIFIA points of contact.

o For general inquiries on federal requirements for the WIFIA program, email: wifia@epa.gov
» For borrowers processing their loan applications, email the WIFIA engineering or environmental
contact assigned to the transaction.

o For borrowers with executed loans, email: wifia_portfolio@epa.gov

GUIDING PRINCIPLES FOR COMPLIANCE
Below are guiding principles to support the borrower in ensuring compliance with federal requirements:

UNDERSTAND THE FEDERAL REQUIREMENTS. Reading through this Borrower Guide is a good first
step towards understanding the federal requirements that apply to WIFIA borrowers. These requirements
are very similar to those that would apply to other federal funding programs. If there is borrower
uncertainty on the WIFIA program’s expectations for compliance, seek clarifications by contacting the
"borrower’s respective WIFIA point of contact. Borrowers may find that developing a plan for compliance

with federal requirements early in project planning can ensure that potential issues are identified and
remedied early or are avoided entirely. ‘

IDENTIFY AND COMMUNICATE EARLY. Defining lines of communications and decision-making roles is
also important. WIFIA borrowers are responsible for ensuring compliance with federal requirements and
should be the ultimate decision-maker for the project. As frequently noted in this guide, the WIFIA
program expects borrowers to communicate federal requirements as part of bid solicitations and in
executed contracts when WIFIA funding is anticipated. This is particularly beneficial for construction-
related work to avoid the need to retroactively address federal requirements with contractors. Timely
communication between the borrower and the WIFIA program, as well as between the borrower and its
contractors/subs, can help avoid issues of non-compliance. Throughout the course of the WIFIA project,
borrowers should not hesitate to communicate potential issues with compliance to the WIFIA program
and collectively explore available options and remedies with them.

MAINTAIN GOOD DOCUMENTATION. Good documentation is key to compliance. If there is no
evidence that the borrower has complied with federal requirements, the WIFIA program finds it difficult
to verify that the borrower is compliant. The WIFIA program does not require any specific software for
borrowers to document compliance. There is no single approach to recordkeeping, and it can be as snmple
or complex as is appropriate for the project.

Borrowers may want to consider the following when establishing recordkeeping procedures:

1. The borrower is responsible for checking and ensuring compliance for their contractors and
subcontractors. Organize documents such that they are easy to internally review against federal
requirements.
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2. The WIFIA program periodically requests review of documents to ensure compliance. This may
include document requests for contracts, environmental monitoring reports, AlS certifications for
specific items, and certified payrolls and wage determinations. Although the WIFIA program’s
review may not be inclusive of all contracts and Subcontracts, documents should be easy to locate
during compliance monitoring activities. :

3. Some federal requirements have a minimum duration for maintaining project records, including
AIS and Davis-Bacon. Local and state requirements may be longer or shorter. Be aware of
recordkeeping requirements to ensure recordkeeping requirements are fully met.

CO-FUNDING WITH OTHER FEDERAL AND STATE PROGRAMS

As a supplementary financing program, WIFIA borrowers may also receive funds from other federally
financed programs.

Some of these programs may have overlapping federal requirements; however, each program will have a
separate responsibility (and monitoring procedures) to ensure their borrowers comply with the federal
requirements outlined for that program. To the extent possible and reasonable, the WIFIA program will
work with other federal programs that are co-funding its borrowers to share information on federal
compliance activities that may be relevant across the programs. For example, WIFIA borrowers may also
receive funding from their SRF program for a project. To help gain efficiencies for both programs, the
WIFIA program might coordinate environmental reviews where there are overlapping elements with the
state environmental review process. The WIFIA program might also work collaboratively with the state
SRF on AlS-related matters or with other federal agencies on BABA-related matters.

On the other hand, some of these federally financed programs may have similar but different
requirements. WIFIA borrowers should evaluate these separate requirements in its entirety such that
implementation will satisfy both sets of requirements. For example, WIFIA borrowers may also receive
financing from the Department of Transportation, which may trigger Buy American requirements. AlS and
Buy American requirements are separate and distinct. One does not replace the other. WIFIA borrowers
will have to satisfy both these requirements.

STATE LAWS AND REGULATIONS

Federal and state laws and regulations do not replace each other. WIFIA borrowers should evaluate
federal and state requirements in their entirety such that implementation will satisfy both sets of
requirements. For example, the Davis-Bacon Act requires that laborers and mechanics are at least paid
the federal prevailing wage laws. If the state prevailing wage law provides higher wages than the federal
prevailing wage for the locality and for an equivalent labor category, then the use of the state prevailing
wage for that locality and equivalent labor category can satisfy both federal and state prevailing wage law
requirements for paid wages However, the use of higher state wage rates does not preclude the WIFIA
borrower from havung to comply with other requirements under the Davis-Bacon Act.

PROFESSIONAL SERVICE CONTRACTS VS CONSTRUCTION CONTRACTS

All contracts issued for a project that is receiving a WIFIA loan are subject to a federal requirements review
as part of the WIFIA program’s compliance monitoring responsibilities. The review ensures that federal
requirements are being communicated from borrower to contractors and from contractors to
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subcontractors. During compliance monitoring, WIFIA targets this review on prime construction contracts

as an initial assessment of the borrower’s compliance; however, additional contracts may be requested if
warranted.

Not all federal laws and regulations listed in this document apply to professional services contracts. In
particular, contract language for American Iron and Steel requirements, Davis Bacon and Related Acts,
and Equal Employment Opportunity (EEQ), Executive Order 11246, do not apply to professional services
contracts. On the other hand, professional services contracts do require reference to the economic and
miscellaneous authorities listed in this document.

All contracts must abide by the civil rights and non-discrimination laws, whether they are referenced in
contracts or not. '
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APPENDIX: WIFIA SPECIFICATION PACKAGE AND BID
CONTRACT LANGUAGE ' '

Last Updated: November 2022

The is a reference document that provides all necessary contract language for WIFIA funded projects.
Please note that some of the contract language in this package is required and must be included verbatim
and some is suggested. For Suggested Contract Language, you may use your-own language so long as it
still ensures that provisions are included to guarantee compliance with the federal requirements.

EPA MAKES NO CLAIMS REGARDING THE LEGALITY OF THE FEDERAL LANGUAGE PROVISIONS WITH
RESPECT TO STATE OR LOCAL LAW.

- ECONOMIC AND MISCELLANEOUS AUTHORITIES

DEBARMENT AND SUSPENSION AND PROHIBITIONS RELATING TO
VIOLATIONS OF CWA AND CAA WITH RESPECT TO FEDERAL CONTRACTS,
GRANTS, OR LOANS

Suggested Contract Language:

Debarment and Suspension. Contractor certifies that it will not knowingly enter into a contract with
anyone who is ineligible under the 2 CFR part 180 and part 1532 (per Executive Order 12549, 51 FR 6370,
February 21, 1986) or who is prohibited under Section 306 of the Clean Air Act or Section 508 of the Clean
Water Act to participate in the [Project]. Suspension and debarment information can be accessed at
http://www.sam.gov. Contractor represents and warrants that it has or will include a term or conditions
requiring compliance with this provision in all of its subcontracts under this Agreement.

NEW RESTRICTIONS ON LOBBYING
Suggested Contract Language:

Federal Lobbying Restrictions (31 U.S.C 1352). Recipients of federal financial assistance may not pay any
person for influencing or attempting to influence any officer or employee of a federal agency, a member
of Congress, an officer or employee of Congress, or an employee of a member of Congress with respect
to the award, continuation, renewal, amendment, or modification of a federal grant, loan, or contract.
These requirements are implemented for USEPA in 40 CFR Part 34, which also describes types of activities,
such as legislative liaison activities and professional and technical services, which are not subject to this
prohibition. Upon award of this contract, Contractor shall complete and submit to the City the certification
and disclosure forms in Appendix A and Appendix B to 40 CFR Part 34. Contractor shall also require all
subcontractors and suppliers of any tier awarded a subcontract over $100,000 to similarly complete and
submit the certification and disclosure forms pursuant to the process set forth in 40 CFR 34.110.
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CIVIL RIGHTS, NONDISCRIMINATION, AND EQUAL
EMPLOYMENT OPPORTUNITY AUTHORITIES

AGE DISCRIMINATION ACT, SECTION 504 OF THE REHABILITATION ACT,

TITLE VI OF THE CIVIL RIGHTS ACT OF 1964, AND SECTION 13 OF THE CLEAN
WATER ACT -

Suggested Contract Language:

CIVIL RIGHTS OBLIGATIONS. Contractor shall comply with the following federal non-discrimination
requirements:

‘a. Title VI of the Civil Rights Act of 1964, which prohibits discrimination based on race, color,
and national origin, including limited English proficiency (LEP). (42 U.S.C 2000D, et. seq)

b. Section 504 of the Rehabilitation Act of 1973, which prohibits discrimination against
persons with disabilities. (29 U.S.C. 794, supplemented by EO 11914, 41 FR
17871, April 29, 1976 and EO 11250, 30 FR 13003, October 13, 1965)

¢. The Age Discrimination Act of 1975, which prohibits age discrimination. (42 U.5.C 6101
et. seq)

d. Section 13 of the Federal Water Pollution Control Act Amendments of 1972, which
prohibits discrimination on the basis of sex.

e. A40CFR Part 7, as it relates to the foregoing.

EQUAL EMPLOYMENT OPPORTUNITY

Required Contract Language. Note the requirements include three separate sections to include in contracts: EEO,
Standard Federal Equal Employment Opportunity Construction Contract Specifications, and Segregated
Facilities. This language must be included verbatim:

Equal Employment Opportunity (EEO). The Contractor shall comply with Executive Order 11246, entitled
'‘Equal Employment Opportunity,’ as amended by Executive Order 11375, and as supplemented in
Department of Labor regulations (41 CFR Part 60). (EO 11246, 30 FR 12319, September 28, 1965)

Contractor's compliance with Executive order 11246 shall be based on implementation of the Equal
Opportunity Clause, and specific affirmative active obligations required by the Standard Federal Equal
Employment Opportunity Construction Contract Specifications, as set forth in 41 CFR Part 60-4.

During the performance of this contract, the contractor agrees as follows:

1) The contractor will not discriminate against any employee or applicant for employment because of
race, color, religion, sex, sexual orientation, gender identity, or national origin. The contractor will
take affirmative action to ensure that applicants are employed, and that employees are treated during
employment, without regard to their race, color, religion, sex, sexual orientation, gender identity, or
national origin. Such action shall include, but not be limited to the following: employment, upgrading,
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demotion, or transfer; recruitment or recruitment advertising; layoff or termination; rates of pay or
other forms of compensation; and selection for training, including apprenticeship. The contractor
agrees to post in conspicuous places, available to employees and applicants for employment, notices
to be provided by the contracting officer setting forth the provisions of this nondiscrimination clause.

2) The contractor will, in all solicitations or advancements for employees placed by or on behalf of the
contractor, state that all qualified applicants will receive consideration for employment without
regard to race, color, religion, sex, sexual orientation, gender identity, or national origin.

3) The contractor will not discharge or in any other manner discriminate against any employee or
applicant for employment because such employee or applicant has inquired about, discussed, or
disclosed the compensation of the employee or applicant or another employee or applicant. This
provision shall not apply to instances in which an employee who has access to the compensation
information of other employees or applicants as a part of such employee’s essential job functions
discloses the compensation of such other employees or applicants to individuals who do not
otherwise have access to such information, unless such disclosure is in response to a formal complaint
or charge, in furtherance of an investigation, proceeding, hearing, or action, including an investigation
conducted by the employer, or is consistent with the contractor’s legal duty to furnish information.

4) The contractor will send to each labor union or representative of workers with which he has a
collective bargaining agreement or other contract or understanding, a notice, to be provided by the
agency contracting officer, advising the labor union or workers’ representative of the contractor’s
commitments under Section 202 of Executive Order No. 11246 of September 24, 1965, and shall post
copies of the notice in conspicuous places available to employees and applicants for employment.

5) The contractor will comply with all provisions of Executive Order No. 11246 of Sept. 24, 1965, and of
the rules, regulations, and relevant orders of the Secretary of Labor.

6) The contractor will furnish all information and reports required by Executive Order No. 11246 of
September 24, 1965, and by the rules, regulations, and orders of the Secretary of Labor, or pursuant
thereto, and will permit access to his books, records, and accounts by the contracting agency and the
Secretary of Labor for purposes of investigation to ascertain compliance with such rules, regulations,
and orders. ‘

7) Inthe event of the contractor’s noncompliance with the nondiscrimination clauses of this contract or
with any of such rules, regulations, or orders, this contract may be cancelled, terminated, or
suspended in whole or in part and the contractor may be declared ineligible for further Government
contracts in accordance with procedures authorized in Executive Order No. 11246 of Sept. 24, 1965,
and such other sanctions may be imposed and remedies invoked as provided in Executive Order No.
11246 of September 24, 1965, or by rule, regulation, or order of the Secretary of Labor, or as
otherwise provided by law.

8) The contractor will include the provisions of paragraphs (1) through (8) in every subcontract or
purchase order unless exempted by rules, regulations, or orders of the Secretary of Labor issued
pursuant to Section 204 of Executive Order No. 11246 of September 24, 1965, so that such provisions
will be binding upon each subcontractor or vendor. The contractor will take such action with respect
to any subcontract or purchase order as may be directed by the Secretary of Labor as a means of
enforcing such provisions including sanctions for noncompliance: Provided, however, that in the event
the contractor becomes involved in, or is threatened with, litigation with a subcontractor or vendor
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as a result of such direction, the contractor may request the United States to enter into such litigation
to protect the interests of the United States. [Sec. 202 amended by EO 11375 of Oct. 13, 1967, 32 FR
14303, 3 CFR, 1966—-1970 Comp., p. 684, EO 12086 of Oct. 5, 1978, 43 FR 46501, 3 CFR, 1978 Comp.,
p. 230, EO 13665 of April 8, 2014, 79 FR 20749, EO 13672 of July 21, 2014, 79 FR 42971]

Standard Federal Equal Employment Opportunity Construction Contract Specificaitions. (41CFR 60-4.3)

1) Asused in these specifications:
a) “Covered area” means the geographical area described in the solicitation from which this contract
resulted;
b) “Director” means Director, Office of Federal Contract Compliance Programs, United States
Department of Labor, or any person to whom the Director delegates authority;
¢) “Employer identification number” means the Federal Social Security number used on the
Employer's Quarterly Federal Tax Return, U.S. Treasury Department Form 941.
d) “Minority” includes: '
i) Black (all persons having origins in any of the Black African racial groups not of Hispanic
origin);
i) Hispanic (all persons of Mexican, Puerto Rican, Cuban, Central or South American or other
Spanish Culture or origin, regardless of race);
iii) Asian and Pacific Islander (all persons having origins in any of the original peoples of the Far
East, Southeast Asia, the Indian Subcontinent, or the Pacific Islands); and
iv) American Indian or Alaskan Native (all persons having origins in any of the original peoples of
North America and maintaining identifiable tribal affiliations through membership and
participation or community identification).

2) Whenever the Contractor, or any Subcontractor at any tier, subcontracts a portion of the work
involving any construction trade, it shall physically include in each subcontract in excess of $10,000
the provisions of these specifications and the Notice which contains the applicable goals for minority
and female participation and which is set forth in the solicitations from which this contract resulted.

3) Ifthe Contractor is participating (pursuant to 41 CFR 60-4.5) in a Hometown Plan approved by the U.S.
Department of Labor in the covered area either individually or through an association, its affirmative
action obligations on all work in the Plan area (including goals and timetables) shall be in accordance
with that Plan for those trades which have unions participating in the Plan. Contractors must be able
to demonstrate their participation in and compliance with the provisions of any such Hometown Plan.
Each Contractor or Subcontractor participating in an approved Plan ié individually required to comply
with its obligations under the EEO clause, and to make a good faith effort to achieve each goal under
the Plan in each trade in which it has employees. The overall good faith performance by other
Contractors or Subcontractors toward a goal in an approved Plan does not excuse any covered
Contractor's or Subcontractor's failure to take good faith efforts to achieve the Plan goals and
timetables.

4) The Contractor shall implement the specific affirmative action standards provided in paragraphs 7 a
through p of these specifications. The goals set forth in the solicitation from which this contract
resulted are expressed as percentages of the total hours of employment and training of minority and
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female utilization the Contractor should reasonably be able to achieve in each construction trade in
which it has employees in the covered area. Covered Construction contractors performing
construction work in geographical areas where they do not have a Federal or federally assisted
construction contract shall apply the minority and female goals established for the geographical area
where the work is being performed. Goals are published periodically in the Federal Register in notice
form, and such notices may be obtained from any Office of Federal Contract Compliance Programs
office or from Federal procurement contracting officers. The Contractor is expected to make
substantially uniform progress in meeting its goals in each craft during the period specified.

5) Neither the provisions of any collective bargaining agreement, nor the failure by a union with whom
the Contractor has a collective bargaining agreement, to refer either minorities or women shall excuse
the Contractor's obligations under these specifications, Executive Order 11246, or the regulations
promulgated pursuant thereto. '

6) In order for the nonworking training hours of apprentices and trainees to be counted in meeting the
goals, such apprentices and trainees must be employed by the Contractor during the training period,
and the Contractor must have made a commitment to employ the apprentices and trainees at the
completion of their training, subject to the availability of employment opportunities. Trainees must
be trained pursuant to training programs approved by the U.S. Department of Labor.

7) The Contractor shall take specific affirmative actions to ensure equal employment opportunity. The
evaluation of the Contractor's compliance with these specifications shall be based upon its effort to
achieve maximum results from its actions. The Contractor shall document these efforts fully, and shall
implement affirmative action steps at least as extensive as the following:

a) Ensure and maintain a working environment free of harassment, intimidation, and coercion at all
sites, and in all facilities at which the Contractor's employees are assigned to work. The
Contractor, where possible, will assign two or more women to each construction project. The
Contractor shall specifically ensure that all foremen, superintendents, and other on-site
supervisory personnel are aware of and carry out the Contractor's obligation to maintain such a
working environment, with specific attention to minority or female individuals working at such
sites or in such facilities.

b) Establish and maintain a current list of minority and female recruitment sources, provide written
notification to minority and female recruitment sources and to community organizations when
the Contractor or its unions have employment opportunities available, and maintain a record of
the organizations' responses.

¢) Maintain a current file of the names, addresses and telephone numbers of each minority and
female off-the-street applicant and minority or female referral from a union, a recruitment source
or community organization and of what action was taken with respect to each such individual. If

* such individual was sent to the union hiring hall for referral and was not referred back to the
Contractor by the union or, if referred, not employed by the Contractor, this shall be documented
in the file with the reason therefor, along with whatever additional actions the Contractor may
have taken.

d) Provide immediate written notification to the Director when the union or unions with which the
Contractor has a collective bargaining agreement has not referred to the Contractor a minority
person or woman sent by the Contractor, or when the Contractor has other information that the
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union referral process has impeded the Contractor's efforts to meet its obligations.

e) Develop on-the-job training opportunities and/or participate in training programs for the area
which expressly include minorities and women, including upgrading programs and apprenticeship
and trainee programs relevant to the Contractor's employment needs, especially those programs
funded or approved by the Department of Labor. The Contractor shall provide notice of these
programs to the sources compiled under 7b above.

f) Disseminate the Contractor's EEO policy by providing notice of the policy to unions and training
programs and requesting their cooperation in assisting the Contractor in meeting its EEO
obligations; by including it in any policy manual and collective bargaining agreement; by
publicizing it in the company newspaper, annual report, etc.; by specific review of the policy with
all management personnel and with all minority and female employees at least once a year; and
by posting the company EEO policy on bulletin boards accessible to all employees at each location
where construction work is performed. '

g) Review, at least annually, the company's EEO policy and affirmative action obligations under these
specifications with all employees having any responsibility for hiring, assignment, layoff,
termination or other employment decisions including specific review of these items with onsite
supervisory personnel such as Superintendents, General Foremen, etc., prior to the initiation of
construction work at any job site. A written record shall be made and maintained identifying the
time and place of these meetings, persons attending, subject matter discussed, and disposition of
the subject matter.

h) Disseminate the Contractor's EEO policy externally by including it in any advertising in the news
media, specifically including minority and female news media, and providing written notification
to and discussing the Contractor's EEO policy with other Contractors and Subcontractors with
whom the Contractor does or anticipates doing business.

i) Direct its recruitment efforts, both oral and written, to minority, female and community
organizations, to schools with minority and female students and to minority and female
recruitment and training organizations serving the Contractor's recruitment area and
employment needs. Not later than one month prior to the date for the acceptance of applications
for apprenticeship or other training by any recruitment source, the Contractor shall send written
notification to organizations such as the above, describing the openings, screening procedures,
and tests to be used in the selection process.

i) Encourage present minority and female employees to recruit other minority persons and women .
and, where reasonable, provide after school, summer and vacation employment to minority and
female youth both on the site and in other areas of a Contractor's work force.

k) Validate all tests and other selection requirements where there is an obligation to do so under 41
CFR part 60-3.

I) Conduct, at least annually, an inventory and evaluation at least of all minority and female
personnel for promotional opportunities and encourage these employees to seek or to prepare
for, through appropriate training, etc., such opportunities.

m) Ensure that seniority practices, job classifications, work assignments and other personnel
practices, do not have a discriminatory effect by continually monitoring all personnel and
employment related activities to ensure that the EEQ policy and the Contractor's obligations
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under these specifications are being carried out. 7
n) Ensure that all facilities and company activities are-non-segregated except that separate or single-
user toilet and necessary changing facilities shall be provided to assure privacy between the sexes.

o) Document and maintain a record of all solicitations of offers for subcontracts from minority and
female construction contractors and suppliers, including circulation of solicitations to minority
and female contractor associations and other business associations.

p) Conduct a review, at least annually, of all supervisors' adherence to and performance under the
Contractor's EEO policies and affirmative action obligations.

8) Contractors are encouraged to participate in voluntary associations which assist in fulfilling one or
more of their affirmative action obligations (7a through p). The efforts of a contractor association,
joint contractor-union, contractor-community, or other similar group of which the contractor is a
member and participant, may be asserted as fulfilling any one or more of its obligations under 7a
through p of these Specifications provided that the contractor actively participates in the group,
makes every effort to assure that the group has a positive impact on the employment of minorities
and women in the industry, ensures that the concrete benefits of the program are reflected in the
Contractor's minority and female workforce participation, makes a good faith effort to meet its
individual goals and timetables, and can provide access to documentation which demonstrates the
effectiveness of actions taken on behalf of the Contractor. The obligation to comply, however, is the
Contractor's and failure of such a group to fulfill an obligation shall not be a defense for the
Contractor's noncompliance.

9) A single goal for minorities and a separate single goal for women have been established. The
Contractor, however, is required to provide equal employment-opportunity and to take affirmative
action for all minority groups, both male and female, and all women, both minority and non-minority.
Consequently, the Contractor may be in violation of the Executive Order if a particular group is
employed in a substantially disparate manner (for example, even though the Contractor has achieved
its goals for women generally, the Contractor may be in violation of the Executive Order if a specific
minority group of women is underutilized).

10) The Contractor shall not use the goals and timetables or affirmative action standards to discriminate
against any person because of race, color, religion, sex, sexual orientation, gender identity, or national
origin. .

11) The Contractor shall not enter into any Subcontract with any person or firm debarred from
Government contracts pursuant to Executive Order 11246.

12) The Contractor shall carry out such sanctions and penalties for violation of these specifications and of
the Equal Opportunity Clause, including suspension, termination and cancellation of existing
subcontracts as may be imposed or ordered pursuant to Executive Order 11246, as amended, and its
implementing regulations, by the Office of Federal Contract Compliance Programs. Any Contractor
who fails to-carry out such sanctions and penalties shall be in violation of these specifications and
Executive Order 11246, as amended.

13) The Contractor, in fulfilling its obligations under these specifications, shall implement specific
affirmative action steps, at least as extensive as those standards prescribed in paragraph 7 of these
specifications, so as to achieve maximum results from its efforts to ensure equal employment
opportunity. If the Contractor fails to comply with the requirements of the Executive Order, the
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implementing regulations, or these specifications, the Director shall proceed in accordance with 41
CFR 60-4.8.

14) The Contractor shall designate a responsible official to monitor all employment related activity to
ensure that the company EEO policy is being carried out, to submit reports relating to the provisions
hereof as may be required by the Government and to keep records. Records shall at least include for
each employee the name, address, telephone numbers, construction trade, union affiliation if any,
employee identification number when assigned, social security number, race, sex, status (e.g.,
mechanic, apprentice trainee, helper, or laborer), dates of changes in status, hours worked per week:
in the indicated trade, rate of pay, and locations at which the work was performed. Records shall be
maintained in an easily understandable and retrievable form; however, to the degree that existing
records satisfy this requirement, contractors shall not be required to maintain separate records.

15) Nothing herein provided shall be construed as a limitation upon the application of other laws which
establish different standards of compliance or upon the application of requirements for the hiring of
local or other area residents {e.g., those under the Public Works Employment Act of 1977 and the
Community Development Block Grant Program). ‘

Segregated Facilities. (41 CFR 60-1.8) The contractor must ensure that facilities provided for employees
are provided in such a manner that segregation on the basis of race, color, religion, sex, sexual orientation,
gender identity, or national origin cannot result. The contractor may neither require such segregated use
by written or oral policies nor tolerate such use by employee custom. The contractor's obligation extends
further to ensuring that its employees are not assigned to perform their services at any location, under
the contractor's control, where the facilities are segregated. This obligation extends to all contracts
containing the equal opportunity clause regardless of the amount of the contract. The term “facilities,” as
used in this section, means waiting rooms, work areas, restaurants and other eating areas, time clocks,
restrooms, wash rooms, locker rooms, and other storage or dressing areas, parking lots, drinking
. fountains, recreation or entertainment areas, transportation, and housing provided for employees;

Provided, That separate or single-user restrooms and necessary dressing or sleeping areas shall be
provided to assure privacy between the sexes.
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Required EEO language in bid solicitations only (or equivalent). Goals for minority participation must be
filled in for the locality of work. '

Notice of Requirement for Affirmative Action to Ensure Equal Employment Opportunity (Executive
Order 11246} located at 41 CFR § 60-4.2:

1. The Offeror's or Bidder's attention is called to the “Equal Opportunity Clause” and the “Standard
Federal Equal Employment Specifications” set forth herein.
2. The goals and timetables for minority and female participation, expressed in percentage terms

for the Contractor's aggregate workforce in each trade on all construction work in the covered
area, are as follows: ‘

Timetables | Goals for minority participation for each trade Goals for female participation in each trade

Insert goals for each year? 6.9%3

These goals are applicable to all the Contractor's construction work (whether or not it is Federal
or federally assisted) performed in the covered area. If the contractor performs construction work
in a geographical area located outside of the covered area, it shall apply the goals established for
such geographical area where the work is actually performed. With regard to this second area,

the contractor also is subject to the goals for both its federally involved and non-federally involved
construction.

The Contractor's compliance with the Executive Order and the regulations in 41 CFR part 60-4
shall be based on its implementation of the Equal Opportunity Clause, specific affirmative action
obligations required by the specifications set forth in 41 CFR 60-4.3(a), and its efforts to meet the
goals. The hours of minority and female employment and training must be substantially uniform
throughout the length of the contract, and in each trade, and the contractor shall make a good
faith effort to employ minorities and women evenly on each of its projects. The transfer of
minority or female employees or trainees from Contractor to Contractor or from project to project
for the sole purpose of meeting the Contractor's goals shall be a violation of the contract, the
Executive Order and the regulations in 41 CFR part 60-4. Compliance with the goals will be
measured against the total work hours performed. ‘

3. The Contractor shall provide written notification to the Director of the Office of Federal Contract
Compliance Programs within 10 working days of award of any construction subcontract in excess
of $10,000 at any tier for construction work under the contract resulting from this solicitation.
The notification shall list the name, address and telephone number of the subcontractor;
employer identification number of the subcontractor; estimated dollar amount of the
subcontract; estimated starting and completion dates of the subcontract; and the geographical
area in which the subcontract is to be performed. '

4. As used in this Notice, and in the contract resulting from this solicitation, the “covered area” is

(insert description of the geographical areas where the contract is to be performed giving the
state, county and city, if any).

2 Goals can be found at: https://www.dol.gov/agencies/ofccp/construction
3 Nationwide goal for all covered areas
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PARTICIPATION BY DISADVANTAGED BUSINESS ENTERPRISES IN
PROCUREMENT UNDER EPA FINANCIAL ASSISTANCE AGREEMENTS

Note: The WIFIA program only requires use of the EPA DBE program’s six good faith efforts during contract
procurement. States may require additional DBE reporting. '

Suggested Contract Language:

Disadvantaged Business Enterprises (DBE). The contractor must ensure that the DBE’s six good faith
efforts are used during the procurement of subcontractors for the [Project]. The six good faith efforts are

found at: hitps://www.epa.gov/grants/disadvantaged-business-enterprise-program-
requirements#sixgoodfaithefforts.
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AMERICAN IRON AND STEEL (AlIS) REQUIREMENT

Suggested Contract Language:

The Contractor acknowledges to and for the benefit of [Insert WIFIA Borrower Name] (“Purchaser”) and
the United States Environmental Protection Agency (“EPA”) that it understands the goods and services
under this Agreement are being funded with monies made available by the Water Infrastructure Finance
and Innovation Act program of the EPA that has statutory requirements commonly known as “American
Iron and Steel” that requires all of the iron and steel products used in the project to be produced in the
United States (“American Iron and Steel Requirement”) including iron and steel products provided by
the Contactor pursuant to this Agreement. The Contractor hereby represents, warrants and covenants to
and for the benefit of the Purchaser and the EPA that (a) the Contractor has reviewed and understands
the American Iron and Steel Requirement, (b) all of the iron and steel products used in the project will
be and/or have been produced in the United States in a manner that complies with the American Iron
and Steel Requirement, unless a waiver of the requirement is approved, and (c) the Contractor will
provide any further verified information, certification or assurance of compliance with this paragraph, or
information necessary to support a waiver of the American Iron and Steel Requirement, as may be
requested by the Purchaser or the EPA. Notwithstanding any other provision of this Agreement, any
failure to comply with this paragraph by the Contractor shall permit the Purchaser or the EPA to recover
as damages against the Contractor any loss, expense, or cost (including without limitation attorney’s fees)
incurred by the Purchaser or the EPA resulting from any such failure (including without limitation any
impairment or loss of funding, whether in whole or in part, from the EPA or any damages owed to the EPA
by the Purchaser). While the Contractor has no direct contractual privity with the EPA, as a lender to the
Purchaser for the funding of its project, the Purchaser and the Contractor agree that the EPA is a third-
party beneficiary and neither this paragraph (nor any other provision of this Agreement necessary to give
this paragraph force or effect) shall be amended or waived without the prior written consent of the EPA.
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LABOR LAWS AND STANDARDS

Note that the language below addresses Davis Bacon and Related Acts and incorporates the WIFIA .
borrower as an authorized representative, in accordance with the WIFIA loan agreement, to ensure
compliance with this federal requirement.

Required Contract Language.

Compliance with Davis-Bacon and Related Acts.

(a) Inany contract in excess of $2,000 which is entered into for the actual construction, alteration and/or
repair, including painting and decorating, of a public building or public work, or building or work
financed in whole or in part from Federal funds or in accordance with guarantees of a Federal
agency or financed from funds obtained by pledge of any contract of a Federal agency to make a loan,
grant or annual contribution (except where a different meaning is expressly indicated), and which is
subject to the labor standards provisions of any of the acts listed in 29 C.F.R. § 5.1, the following
clauses (or any modifications thereof to meet the particular needs of the agency, provided that such
modifications are first approved by the-Department of Labor):

(1) Minimum wages.

(i) All laborers and mechanics employed or working upon the site of the work (or under the
United States Housing Act of 1937 or under the Housing Act of 1949 in the construction or
development of the project), will be paid unconditionally and not less often than once a week,
and without subsequent deduction or rebate on any account {except such payroll deductions
as are permitted by regulations issued by the Secretary of Labor under the Copeland Act ( 29
CFR part 3)), the full amount of wages and bona fide fringe benefits (or cash equivalents
thereof) due at time of payment computed at rates not less than those contained in the wage
determination of the Secretary of Labor which is attached hereto and made a part hereof,
regardless of any contractual relationship which may be alleged to exist between the
contractor and such laborers and mechanics. Contributions made or costs reasonably
anticipated for bona fide fringe benefits under section 1(b)(2) of the Davis-Bacon Act on
behalf of laborers or mechanics are considered wages paid to such laborers or mechanics,
subject to the provisions of paragraph (a)(1)(iv) of this section; also, regular contributions
made or costs incurred for more than a weekly period (but not less often than quarterly)
under plans, funds, or programs which cover the particular week|y'period, are deemed to be
constructively made or incurred during such weekly period. Such laborers and mechanics
shall be paid the appropriate wage rate and fringe benefits on the wage determination for
the classification of work actually performed, without regard to skill, except as provided in §
5.5(a)(4). Laborers or mechanics performing work in more than one classification may be
compensated at the rate specified for each classification for the time actually worked
therein: Provided that the employer's payroll records accurately set forth the time spent in
each classification in which work is performed. The wage determination (including any
additional classification and wage rates conformed under paragraph (a){1)(ii) of this section)
and the Davis-Bacon poster (WH-1321) shall be posted at all times by the contractor and its
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subcontractors at the site of the work in a prominent and accessible place where it can be

easily seen by the workers.

(ii)

(A) The WIFIA assistance recipient, [name of WIFIA borrower], on behalf of the U.S.
Environmental Protection Agency (EPA), shall require that any class of laborers or
mechanics, including helpers, which is not listed in the wage determination and which is
to be.employed under the contract shall be classified in conformance with the wage
determination. The WIFIA assistance recipient shall approve an additional classification
and wage rate and fringe benefits therefore only when the following criteria have been
met: ’

(1) The work to be performed by the classification requested is not performed by a
classification in the wage determination; and »
(2) The classification is utilized in the area by the construction industry; and
(3) The proposed wage rate, including any bona fide fringe benefits, bears a reasonable
' relationship to the wage rates contained in the wage determination.

(B) If the contractor and the laborers and mechanics to be employed in the classification (if
known), or their representatives, and the WIFIA assistance recipient agree on the
classification and wage rate (including the amount designated for fringe benefits where
appropriate), a report of the action taken shall be sent to the Administrator of the Wage
and Hour Division (WHD Administrator), U.S. Department of Labor, Washington, DC
20210. The WHD Administrator, or an authorized representative, will approve, modify, or
disapprove every additional classification action within 30 days of receipt and so advise
the WIFIA assistance recipient or will notify the WIFIA assistance recipient within the 30-
day period that additional time is necessary.

(C) In the event the contractor, the laborers or mechanics to be employed in the
classification or their representatives, and the WIFIA assistance recipient do not agree on
the proposed classification and wage rate (including the amount designated for fringe
benefits, where appropriate), the WIFIA assistance recipient shall refer the questions,
including the views of all interested parties and the recommendation of the WIFIA
assistance recipient, to the WHD Administrator for determination. The
WHD Administrator, or an authorized representative, will issue a determination within 30
days of receipt and so advise the WIFIA assistance recipient or will notify the WIFIA
assistance recipient within the 30-day period that additional time is necessary.

(D) The wage rate (including fringe benefits where appropriate) determined pursuant to
paragraphs (a)(1)(ii) (8) or (C) of this section, shall be paid to all workers performing work
in the classification under this contract from the first day on which work is performed in
the classification.

(iii) Whenever the minimum wage rate prescribed in the contract for a class of laborers or
mechanics includes a fringe benefit which is not expressed as an hourly rate, the contractor
shall either pay the benefit as stated in the wage determination or shall pay another bona fide
fringe benefit or an hourly cash equivalent thereof.

(iv) If the contractor does not make payments to a trustee or other third person, the contractor
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may consider as part of the wages of any laborer or mechanic the amount of any costs
reasonably anticipated in providing bona fide fringe benefits under a plan or
program, Provided, That the Secretary of Labor has found, upon the written request of the
contractor, that the applicable standards of the Davis-Bacon Act have been met.
The Secretary of Labor may require the contractor to set aside in a separate account assets
for the meeting of obligations under the plan or program.

(2) Withholding. [name of WIFIA borrower], shall upon written request of the WIFIA Director or an
authorized representative of the Department of Labor withhold or cause to be withheld from the
contractor under this contract or any other Federal contract with the same prime contractor, or
any other federally-assisted contract subject to Davis-Bacon prevailing wage requirements, which
is held by the same prime contractor, so much of the accrued payments or advances as may be
considered necessary to pay laborers and mechanics, including apprentices, trainees, and
helpers, employed by the contractor or any subcontractor the full amount of wages required by
the contract. In the event of failure to pay any laborer or mechanic, including any apprentice,
trainee, or helper, employed or working on the site of the work (or under the United States
Housing Act of 1937 or under the Housing Act of 1949 in the construction or development of the
project), all or part of the wages required by the contract, the WIFIA Director may, after written
notice to the contractor, sponsor, applicant, or owner, take such action as may be necessary to
cause the suspension of any further payment, advance, or guarantee of funds until such violations
have ceased.

(3) Payrolls and basic records.

(i} Payrolls and basic records relating thereto shall be maintained by the contractor during the
course of the work and preserved for a period of three years thereafter for all laborers and
mechanics working at the site of the work (or under the United States Housing Act of 1937,
or under the Housing Act of 1949, in the construction or development of the project). Such
records shall contain the name, address, and social security number of each such worker, his
or her correct classification, hourly rates of wages paid (including rates of contributions or
costs anticipated for bona fide fringe benefits or cash equivalents thereof of the types
described in section 1(b)(2)(B) of the Davis-Bacon Act), daily and weekly nhumber of hours
worked, deductions made and actual wages paid. Whenever the Secretary of Labor has found
under 29 CFR 5.5(a){1){iv) that the wages of any laborer or mechanic include the amount of
any costs reasonably anticipated in providing benefits under a plan or program described in
section 1(b)(2)(B) of the Davis-Bacon Act, the contractor shall maintain records which show
that the commitment to provide such benefits is enforceable, that the plan or program is
financially responsible, and that the plan or program has been communicated in writing to
the laborers or mechanics affected, and records which show the costs anticipated or the
actual cost incurred in providing such benefits. Contractors
employing apprentices or trainees under approved programs shall maintain written evidence
of the registration of apprenticeship programs and certification of trainee programs, the
registration of the apprentices and trainees, and the ratios and wage rates prescribed in the
applicable programs.

(i) {no text here}
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(A) The contractor shall submit weekly for each week in which any contract work is
performed a copy of all payrolls to [name of WIFIA borrower] . The payrolls submitted
shall set out accurately and completely all of the information required to be maintained
under 29 CFR 5.5(a)(3)(i), except that full social security numbers and home addresses
shall not be included on weekly transmittals. Instead the payrolls shall only need to
include an individually identifying number for each employee (e.g., the last four digits of
the employee's social security number). The required weekly payroll information may be
submitted in any form desired. Optional Form WH-347 is available for this purpose from
the Wage and Hour Division Web site
at https://www.dol.gov/agencies/whd/forms/wh347 or its successor site. The prime
contractor is responsible for the submission of copies of payrolls by all subcontractors.
Contractors and subcontractors shall maintain the full social security number and current
address of each covered worker, and shall provide them upon request to [name of WIFIA
borrower], for transmission to the EPA, the contractor, or the Wage and Hour Division of
the Department of Labor for purposes of an investigation or audit of compliance with
prevailing wage requirements. It is not a violation of this section for a prime contractor to
require a subcontractor to provide addresses and social security numbers to the prime
contractor for its own records, without weekly submission to[name of WIFIA borrower]).

(B) Each payroll submitted shall be accompanied by a “Statement of Compliance,” signed by
the contractor or subcontractor or his or her agent who pays or supervises the payment
of the persons employed under the contract and shall certify the following:

(1) That the payroll for the payroll period contains the information required to be
provided under § 5.5 (a)(3)(ii) of Regulations, 29 CFR part 5, the appropriate
information is being maintained under § 5.5 (a)(3)(i) of Regulations, 29 CFR part 5,
and that such information is correct and complete;

(2) That each laborer or mechanic (including each helper, apprentice, and trainee)
employed on the contract during the payroll period has been paid the full
weekly wages earned, without rebate, either directly or indirectly, and that no
deductions have been made either directly or indirectly from the full wages earned,
other than permissible deductions as set forth in-Regulations, 29 CFR part 3;

(3) That each laborer or mechanic has been paid not-less than the applicable wage rates
and fringe benefits or cash equivalents for the classification of work performed, as
specified in the applicable wage determination incorporated into the contract.

(C) The weekly submission of a properly executed certification set forth on the reverse side
of Optional Form WH-347 shall satisfy the requirement for submission of the “Statement
of Compliance” required by paragraph (a)(3)(ii)(B) of this section.

(D) The falsification of any of the above certifications may subject the contractor or
subcontractor to civil or criminal prosecution under section 1001 of title 18 and section
231 of title 31 of the United States Code.

(iii) The contractor or subcontractor shall make the records required under paragraph (a)(3)(i) of
this section available for inspection, copying, or transcription by authorized representatives
of [name of the borrower, EPA, or the Department of Labor, and shall permit such
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representatives to interview employees during working hours on the job. If the contractor or

subcontractor fails to submit the required records or to make them available, the EPA may, after written

notice to the [name of WIFIA borrower], take such action as may be necessary to cause the suspension

of any further payment, advance, or guarantee of funds. Furthermore, failure to submit the required

records upon request or to make such records available may be grounds for debarment action pursuant

to 29 CFR 5.12.

(4) Apprentices and trainees—
(i)' Apprentices. Apprentices will be permitted to work at less than the predetermined rate for
the work they performed when they are employed pursuant to and individually registered in
a bona fide apprenticeship program registered with the U.S. Department of Labor,
Employment and Training Administration, Office of Apprenticeship Training, Employer and
Labor Services, or with a State Apprenticeship Agency recognized by the Office, or if a person
is employed in his or her first 30 days of probationary employment as an apprentice in such
an apprenticeship program, who is not individually registered in the program, but who has
been certified by the Office of Apprenticeship Training, Employer and Labor Services or a State
Apprenticeship Agehcy (where appropriate) to be eligible for probationary employment as an
‘apprentice. The allowable ratio of apprentices to journeymen on the job site in any craft
classification shall not be greater than the ratio permitted to the contractor as to the entire
work force under the registered program. Any worker listed on a payroll at an apprentice
wage rate, who is not registered or otherwise employed as stated above, shall be paid not
less than the applicable wage rate on the wage determination for the classification of work
actually performed. In addition, any apprentice performing work on the job site in excess of
the ratio permitted under the registered program shall be paid not less than the applicable
wage rate on the wage determination for the work actually performed. Where a contractor is
performing construction on a project in a locality other than that in which its program is
registered, the ratios and wage rates (expressed in percentages of the journeyman's hourly
rate) specified in the contractor's or subcontractor's registered program shall be observed.
Every apprentice must be paid at not less than the rate specified in the registered program
for the apprentice's level of progress, expressed as a percentage of the journeymen hourly
rate specified in the applicable wage determination. Apprentices shall be paid fringe benefits
in accordance with the provisions of the apprenticeship program. If the apprenticeship
program does not specify fringe benefits, apprentices must be paid the full amount of fringe
benefits listed on the wage determination for the applicable classification. If the
WHD Administrator determines that a different practice prevails for the applicable apprentice
classification, fringes shall be paid in accordance with that determination. In the event the
Office of Apprenticeship Training, Employer and Labor Services, or a State
Apprenticeship Agency recognized by the Office, withdraws approval of an apprenticeship
program, the contractor will no longer be permitted to utilize apprentices at less than the
applicable predetermined rate for the work performed until an acceptable program is
approved.
(ii) Trainees. Except as provided in 29 CFR 5.16, trainees will not be permitted to work at less

than the predetermined rate for the work performed unless they are employed pursuant to
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and individually registered in a program which has received prior approval, evidenced by formal
certification by the U.S. Department of Labor, Employment and Training Administration. The ratio of
trainees to journeymen on the job site shall not be greater than permitted under the plan approved
by the Employment and Training Administration. Every trainee must be paid at not less than the rate
specified in the approved program for the trainee's level of progress, expressed as a percentage of the
journeyman hourly rate specified in the applicable wage determination. Trainees shall be paid fringe
benefits in accordance with the provisions of the trainee program. If the trainee program does not
mention fringe benefits, trainees shall be paid the full amount of fringe benefits listed on the wage
determination unless the WHD Administrator determines that there is an apprenticeship program
associated with the corresponding journeyman wage rate on the wage determination which
provides for less than full fringe benefits for apprentices. Any employee listed on the payroll at a
trainee rate who is not registered and participating in a training plan approved by the Employment and
Training Administration shall be paid not less than the applicable wage rate on the wage determination
for the classification of work actually performed. In addition, any trainee performing work on the job site
in excess of the ratio permitted under the registered program shall be paid not less than the applicable
wage rate on the wage determination for the work actually performed. In the event the Employment
and Training Administration withdraws approVaI of a training program, the contractor will no longer be
permitted to utilize trainees at less than the applicable predetermined rate for the work performed until
an acceptable program is approved.

(iii} Equal employment opportunity. The utilization of apprentices, trainees and journeymen
under this part shall be in conformity with the equal employment opportunity
requirements of Executive Order 11246, as amended, and 29 CFR part 30.

{(5) Compliance with Copeland Act requirements. The contractor shall comply with the requirements
of 29 CFR part 3, which are incorporated by reference in this contract.

(6) Subcontracts. The contractor_or subcontractor shall insert in any subcontracts the clauses
contained in 29 CFR 5.5(a)(1) through (10) and such other clauses as the EPA may by appropriate
instructions require, and also a clause requiring the subcontractors to include these clauses in any
lower tier subcontracts. The prime contractor shall be responsible for the compliance by any
subcontractor or lower tier subcontractor with all the contract clauses in 29 CFR 5.5.

(7) Contract termination: debarment. A breach of the contract clauses in 29 CFR 5.5 may be grounds
for termination of the contract, and for debarment as a contractor and a subcontractor as
provided in 29 CFR 5.12.

(8) Compliance with Davis-Bacon and Related Act requirements. All rulings and interpretations of the
Davis-Bacon and Related Acts contained in 29 CFR parts 1, 3, and 5 are herein incorporated by
reference in this contract.

(9) Disputes concerning labor standards. Disputes arising out of the labor standards provisions of
this contract shall not be subject to the general disputes clause of this contract. Such disputes
shall be resolved in accordance with the procedures of the Department of Labor set forth
in 29 CFR parts 5, 6, and 7. Disputes within the meaning of this clause include disputes between
the contractor (or any of its subcontractors) and [name of WIFIA borrower], EPA, the U.S.
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Department of Labor, or the employees or their representatives. (10)Certification of eligibility.

(i) By entering into this contract, the contractor certifies that neither it (nor he or she) nor any
person or firm who has an interest in the contractor's firm is a person or firm ineligible to be
awarded Government contracts by virtue of section 3(a) of the Davis-Bacon Act or 29 CFR
5.12(a)(1).

(ii) No part of this contract shall be subcontracted to any person or firm ineligible for award of a
Government contract by virtue of section 3(a) of the Davis-Bacon Act or 29 CFR 5.12(a)(1).

(i) The penalty for making false statements is prescribed in the U.S. Criminal Code, 18 U.S.C.
1001. : ,

(b) Contract Work Hours and Safety Standards Act. The following clauses set forth in paragraphs (b)(1),
(2), (3), and (4) of this section shall be inserted in full in any contractin an amount in excess of

$100,000 and subject to the overtime provisions of the Contract Work Hours and Safety Standards Act.
These clauses shall be inserted in addition to the clauses required by § 5.5(a) or § 4.6 of part 4 of this
title. As used in this paragraph, the terms laborers and mechanics include watchmen and guards.

(1) Overtime requirements. No contractor or subcontractor contracting for any part of the contract
work which may require or involve the employment of laborers or mechanics shall require or
permit any such laborer or mechanic in any workweek in which he or she is employed on such
work to work in excess of forty hours in such workweek unless such laborer or mechanic receives
compensation at a rate not less than one and one-half times the basic rate of pay for all hours
worked in excess of forty hours in such workweek.

(2) Violation; liability for unpaid wages; liquidated damages. In the event of any violation of the clause
set forth in paragraph (b)(1) of this section the contractor and any subcontractor responsible
therefor shall be liable for the unpaid wages. In addition, such contractor and subcontractor shall
be liable to the United States (in the case of work done under contract for the District of Columbia -
or a territory, to such District or to such territory), for liquidated damages. Such liquidated
damages shall be computed with respect to each individual laborer or mechanic, including
watchmen and guards, employed in violation of the clause set forth in paragraph (b)(1) of this
section, in the sum of $25 for each calendar day on which such individual was required or
permitted to work in excess of the standard workweek of forty hours without payment of the
overtime wages required by the clause set forth in paragraph (b)(1) of this section.

(3) Withholding for unpaid wages and liquidated damages. The [name of WIFIA borrower] shall upon
its own action or upon written request of an authorized representative of the Department of
Labor, or the EPA, withhold or cause to be withheld, from any moneys payable on account of work
performed by the contractor or subcontractor under any such contract or any other
Federal contract with the same prime contractor, or any other federally-assisted contract subject
to the Contract Work Hours and Safety Standards Act, which is held by the same prime contractor,
such sums as may be determined to be necessary to satisfy any liabilities of such contractor or
subcontractor for unpaid wages and liquidated damages as provided in the clause set forth
in paragraph (b)(2) of this section.

(4) Subcontracts. The contractor or subcontractor shall insert in any subcontracts the clauses set
forth in paragraph (b)(1) through (4) of this section and also a clause requiring the subcontractors
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to include these clauses in any lower tier subcontracts. The prime contractor shall be responsible for

compliance by any subcontractor or lower tier subcontractor with the clauses set forth in paragraphs

(b)(1) through (4) of this section. '

(c) In addition to the clauses contained in paragraph (b), in any contract subject only to the
Contract Work Hours and Safety Standards Act and not to any of the other statutes cited in § 5.1, the
contractor or subcontractor shall maintain payrolls and basic payroll records during the course of the
work and shall preserve them for a period of three years from the completion of the contract
for all laborers and mechanics, including guards and watchmen, wc;rkingon the contract. Such
records shall contain the name and address of each such employee, social security number, correct
classifications, hourly rates of wages paid, daily and weekly number of hours worked, deductions
made, and actual wages paid. Further, the EPA shall cause or require the [name of WIFIA borrower] to
insert in any such contract a clause providing that the records to be maintained under this paragraph
shall be made available by the contractor or subcontractor for inspection, copying, or transcription by
authorized representatives of the [name of WIFIA borrower], EPA and the Department of Labor, and
the contractor or subcontractor will permit such representatives to interview employees during
working hours on the job.
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LATEST UPDATES ON FEDERAL REQUIREMENTS

BUILD AMERICA, BUY AMERICA ACT

Other language may be included on contracts for clarity on this federal requirement if an applicable
waiver applies. For example, if the WIFIA program has determined program waiver coverage, indicate
in contract documents, “This Project is covered under the WIFIA Program Waiver (June 22, 2022), which
‘waives BABA requirements.” '

Suggested Contract Language:

Build America, Buy America (Effective May 14, 2022)

The Contractor acknowledges to and for the benefit of (“Purchaser’) and the  United  States
Environmental Protection Agency (“EPA”) that it understands the goods and services under this
Agreement are being funded with federal monies made available by the Water Infrastructure Finance and
Innovation Act program of EPA that have statutory requirements commonly known as “Build America,
Buy America;” that requires all of the iron and steel, manufactured products, and construction materials
used in the project to be produced in the United States (“Build America, Buy America Requirements”)
including iron and steel, manufactured products, and construction materials provided by the Contactor
pursuant to this Agreement. The Contractor hereby represents and warrants to and for the benefit of the
Purchaser and Funding Authority (a) the Contractor has reviewed and understands the Build America, Buy
America Requirements, {b) all of the iron and steel, manufactured products, and construction materials
used in the project will be and/or have been produced in the United States in a manner that complies
with the Build America, Buy America Requirements, unless a waiver of the requirements is approved, and
(c) the Contractor will provide any further verified information, certification or assurance of compliance
with this paragraph, or information necessary to support a waiver of the Build America, Buy America
Requirements,