RESOLUTION NO. 12-

A RESOLUTION OF THE CITY COMMISSION OF THE CITY
OF FORT LAUDERDALE, FLORIDA, AUTHORIZING
EXECUTION BY THE CITY MANAGER OF AN AIRSPACE
AGREEMENT WITH THE FLORIDA DEPARTMENT OF
TRANSPORTATION RELATIVE TO SURPLUS PROPERTY
LOCATED NEXT TO RIVERLAND WOODS PARK AT STATE
ROAD 7 (441), RIVERLAND ROAD AND THE NORTH NEW
RIVER CANAL (C-19); AUTHORIZING THE CITY MANAGER
TO EXECUTE ANY AND ALL INSTRUMENTS REASONABLY
NECESSARY OR INCIDENTAL TO EXECUTION OF THE
AIRSPACE AGREEMENT; PROVIDING FOR THE REPEAL OF
RESOLUTIONS OR PARTS THEREOF IN CONFLICT
HEREWITH; PROVIDING FOR REVIEW BY THE CITY
ATTORNEY PRIOR TO EXECUTION; PROVIDING FOR AN
EFFECTIVE DATE.

WHEREAS, the Florida Department of Transportation requires an airspace
agreement for use of airspace above or below the highways established grade line within
certain approved right of way limits; and

WHEREAS, Broward County entered into an airspace agreement
(hereinafter “Airspace  Agreement”) with the Florida Department of Transportation
((hereinafter “FDOT") in March, 2002 to develop Riverland Woods Park; and

WHEREAS, the City of Fort Lauderdale annexed Riverland Woods Park effective
September 15, 2002; and '

WHEREAS, by virtue of the change of ownership of Riverland Woods Park, FDOT
is requiring execution of a new Airspace Agreement, whereby FDOT is leasing to the City of
Fort Lauderdale the airspace described in the Airspace Agreement within the right-of-way of
Interstate 595, such lease being for the purpose of constructing, operating and maintaining a
boat ramp and vehicular turn-around area for a period of ten (10) years, with one ten (10) year
renewal; and

WHEREAS, staff recommends authorizing execution by the City Manager of the
Airspace Agreement with FDOT, a copy of which is attached hereto as Exhibit “A.
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NOW, THEREFORE, BE IT RESOLVED BY THE CITY COMMISSION OF THE
CITY OF FORT LAUDERDALE, FLORIDA:

SECTION 1. That the City Manager is hereby authorized execute the Airspace Agreement
with Florida Department of Transportation as described above and is further authorized to

execute any and all instruments reasonably necessary or incidental to accomplishing the
foregoing.

SECTION 2. That the office of the City Attorney shall review and approve as to form all
documents prior to their execution by City officials.

SECTION 3. That any Resolutions, or parts thereof, in conflict herewith are hereby repealed.

SECTION 4. That this Resolution shall be in full force and effect upon final passage.

ADOPTED this the , 2012.
Mayor
JOHN P. “JACK" SEILER
ATTEST:
City Clerk

JONDA K. JOSEPH

LACOMM2012'\RESOS\OCT 2\FDOT AIRSPACE.DOC
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ITEM/SEGMENT NO:: 2315401
MANAGING DISTRICT: 4
FAP.NO: 69512791

STATE ROAD NG.: 8621(1-595) _'
COUNTY.: BROWARD

PARCELNO.. 146 (Part)

_ THIS:AGREEMENT, mato this . dayof -+ between
the: CIty of Fort Lauderdale i -at 100 Noril Andrews Avenus, Fort Lauderdalis, FL 33301

(Lassea) and the STATE OF FLOR]DA DEPARTMENT OF TRANSPORTATION (Department), an agency
of the State-of Florida (State).

WITNESSETH:

WHEREAS, the Dapartment may-convey & léasehiold in the name of the State, in any land, buildings, or-other property, real or
persongl, acquiréd under-8ection 337.26, Florida Statuiss; dnd

WHEREAS, the Uniled Stales Dipartment-of Trangportation, Federal Highway Admilriistraition (FHWA), raquires any: use of
alrapace above; -andfor-below. the highway's astablishied gradalina. lying within the .aspproved right of way limits dn a Fedaral Ald
System, to-be agcomplished pursuant to-an alrspace agreement i adtordance with 23 CFR, Part 710, and

WHEREAS, the Dspartment has acquirad sufficient légal right, title, and interest in the right of way of
Interstaté 595 which includes the property described in' Exhibit "A" attached hereto and made & pant hereof, which right
of way'is part of a'Highway on a Federal Aid System; and

WHEREAS, the Department desires to-lease to Lessee the alrspace above or befow gradelltie of the property described in
‘Exhibit "A"; aftached and made-a part hereof for tha.followlng purpose:  a boat ramp and vehicle tum-around
area

WHEREAS, the proposed use will not impair the full use and safety of the highway, require or permill vehlcular aceess to sugh
space-direally fram he stablished dradeline of sald highway, of interfare with ie free flow of traffic on sald highway,

NOW, THEREFQRE, in consideration of the prémises mads a part hereof, and the covenanis, promises, Understandings, and
agreaivients made by ‘sdch party to the other as setforth herein, the Depariment and the Lessee do hereby rutueily agrée as faffows;

1. Premises
The premises hereto are true and correct and form an Integral part of this Agreement,

2, Teim
The Dapartment does hereby lease unto Lessee the alrspace above or below gradeline of the property for.a period of
ten (1 0) years beginning with the date of this Agreement. One renewal of this Agreement
may b mads for ten.(10) years . However, except for a public

purposs conveyance; such renewal may. not exceed fve years. Nothing hereln shall be construed to inany way grant an
Interest In the propetty fying below said alfspace.

EXHIBIT "A" e
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3. Bent
a. Lesseo shall pay to the Depantment as reiteach [ month [ quarter [T yearon or before the first day of
each rent payment period, $0.00 plus applicable sales lax. When this Agreement is terminated, any uneamad

portion of any fent and sales tax: payment Shall be refunided to Lossee. However, no-such refurd shall be made where teimination Is
due to Lesgee's violation of a teriv-or condition of this Agreemant,

b. The Department reserves-the right 1o review and adjust thé rental feé blarinually-and at renewal to raflect market conditions,

. Al rental payments are to be madle by chack or monay order, payable.to the State of Florida Department of Transpotation
and delivered onyor-bigfore the due date to:  N/A

d. Lesses shall be responsible for al state, county, ¢ity, and loca! taxes that may be asséssed, including real property {axes an
speclal assessments.. In the averit thatno rent.is specified hersln, then It has been determined that eithar the Use by Lessde is &
nonpropiietary use by a-govermmental agency er an-exceplion; from the current falr market rental value requlramen: 23Us8.C Sectton
156) has basn obtalned for sodlal, anvitonmantal, or economife mitigation (SEE) purpeses. In the event that it should be detarmined at
any. time that the use Is not @ nonpropriefary use by a governmental agency-or that the SEE exceplion does not apply or has been
revoked, Lesses airees to pay, at that time, rent as determined to te thie falr market rental valle by an iidependent appraiser carlified
by the Department, arid Lesseée fuither agrees to pay sush rent; under the remaining terms and conditions of this Paragraph 3, for the
remaining term {including renewals) of this Agreament.

e. Anyinstaliment of rent not received within tan.(10) days after the due date shall baar interest-at the highest rate allowed by law
from the due date thereof, per Seotion 55.03(1), Flatiga Statutes; Thil: provislon shall not abligate the Depariment to accept late. rent
payments-or provide Lessee-a grace period.

4, Use, Cocupancy, and Malilenance.

a. TheLessgs shall bs responalble for developlng and operating the airspace as setforth herein.

h. The Lessaa's proposed use of the alrspace Is as follows: Rivariand Woods Park beat ramp and turn-around
area

c. The general design for the use of the alrspade, including any facliities to be consfructed, and thg meaps, plans, and sketches
seiting out the pertment features of the use of the airspace in relation to the: highway facility are set forth in composite Exhiblt "B"
attached hereto and by this reference made. a part heraof. In addition, said-composite Exhibit "8" also contains a three-dimensional
description of the spaca to be used, unless. the use i§ of-a surface. area benesth an elevated highway slructure or adjacent to a
highway reatdway for recreation, pulillc park, beautiflcation, parking of motor vehicles, public mass transit facllities, or other simiilar
uses, In which case, @ meles and baunds. description of the surface area, together with approprisle plans or cress sections. clearly
defining tiie vertical uga limits, may be substituted for sald three-dimenslonal description in said composite Exhibit "B”,

d. Any charige-in the authorized use of the airspace or revision: hihie design or construdtion of the facillty described in Exhibit "B"
shall requife prior wiltten approval from the appropriate District Secrstary of thie Dapartment, subject to congurrence by the FHWA,

e. The Deparimant, through its-duly authorlzed representalives, employees, and contractors, and any atihorized FHWA
representalive, may enterthie famhty at.any tinmeforthe purpase of inspection, mainlenance, or reconstruction of the hlghWay and
adjacent facilities, when necessary; or for the purpose of surveying, drilling, monttoring wal| fngtallations, sampling, remediation, and
any other aclion which s reasonable-and nésessary to conductan-enhvironmental assessment or to abate an environmental hazard.
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f. Lessee, at Lessee's sole cost and-expense, shall maintaln the facility to occupy the airspace so as to assure that the stuctures
and the area within the Righway rght-of way boundaries. will be kept in good conditlon, bath as to safety and appearance. Stch
mraintenance will ba accomplished In a:manner so as to cause no unreasonable Interference with the highway use. Inthe avent that
Legsee fals to.50 malitaln the facility, thé Depaitment, throligh its duly duthorized representatives, employaes, and santractors, may
enter the facllity to perform such work, and the cost thereof shall be chargeabla to. the Lessee and shall be immodietely due and
payable to the Departrment-upon the performance of such work.
Q. Poﬁab!e-or-temporary advertising slgns.are.pr_ohlbltedi

highway by smoke. fumes, vapors odors, droppmgs or any other objecﬁonabte dischargas or emlsstons, or nwsances Qf any klnd
therefrom

3 When! for the proposad use of the'airspace, the highway requires additional highway facliitte for the propér operation
el maintenance of the highway, such facilities shall be provided by the Lesses without cost to éither the Dapariment or-the
FHWA and'subject to both Depariment and FHWA approval.

J, Thaproposed use shall not cause or allow ary changes i the existing dralnage on the property under.the-airspace.

k. Lesses shall not oceupy, use, permit, or-suffer the alrspace, the property, the facility, or any part thereof to be eccupied or used
for-any- {legal business use or-purpose, for the. manufaciure or: storage of flammabfe, explosive, or-hazardous materlal, of ahy ather
hazardous acliwly. or in-such: manner as 1o constltute a nulsance of any kind nor for ary purpose or in any way in violation of any

. Any aoﬂvlhas in any way Involv!ng hazardous materials or-substances of any kind whatsoever, eilher as those terms may be
derlned under any stete or federal laws orregulations, oras fhose terms are:understond in common usage, are specifically prehibited,
The use of petroleum products; pollutants, and other hazardous: materials affecting the property is prohibited. Lesses shall be hald
‘responsible for-the performance of .and payment for any environmental reriediation that may be necessary, as.determined by the
‘Dapartingnt, Simildrly, If any contamination either spread to or was-relaased orito adjolning properly as a result of Lesses's-use of the
‘alrspace Under leass, the Lessee shall be held simitarly respensible. The Lessee shall ndemnify, defend, and hold harmless the
Dapartient from any claim, loss, damage, cosl, charge, or expanse’ arising out of:any such contamination.

m. Existing utilities and all corresponding easements shall remain it place and Lessae shatt not disturb or interfere with the same.

5, ndemnification, To the extent providad by law, Lessee shall indemnify, dgfand, and hold harmiess the Department and-all of its
officers, agents, and employess from any clalm, loss, damiage, cost, charge, or expense arising ‘gut of any act; error, omission, or
negtigant act by Lessae, its officers, agents, or employess, durlng- ihe performance of the Agreement oxcept that neither Lessee, its
agents, or its-employees will be liable. under this paragraph for any claim, loss, damage, cast charge, or expense arising out of any
“Act, ermr, omusston or neghgent act by the Departyient or any of ifs officars, agents, or employees during the performarice of the

When the Depattment.recaives a nolice of claim for demages thatmay tiave been caused by Lessee In the performance of
servicos fequired undarihis Agresment, the Departroent will immediately forward:the claim to.Legsee. Lesses and the Department
will evaluate the clalm ‘and report their fi ndings to each other within fourtesn (14) working days and will idintly discuss options in
defending the olaim. After reviewirg the claim, the Deparimant will determine whether to reguire the participation of Lessae In the
defense of the clelin or 1o require that Lessee defend thie: Department in-such dlalm as deseiibad In this saclion.  The Department's
failure-to promptly notify Lessee of = claim shall not act as a waiver of any right herein to require the participation in or defense of the
clalm by Lesges. The Department and Lossee will eachi pay ifs own expenses for the evaluation, settiement negotiaflons and trial, if
any.

Note: No longer required for local governments.

6. Insurange. Lessee at its expense, shall maintain af all fimes during the term of this Agreement, public liabillly insurance
protacting tia Departmenl angd L.essee against-any and all clairs for injury.and damage to psrsons and properly, and for the loss of lifa
of propérty oocurfinig in, on; or about the land arising oot of the act, negdligence; amisgion, nonfeasance, or malfeasance of Lessee, its
amploygas, agents; contractars, olistbrers, licensees, and Invitges. Stich Insurance’ shall be carrled in smidimum amount of not

less than Sep Addendum $ ) for bodily injury or death to any ore person orany number
of parsons In any-one ocourrence and not lessthan _ _ _ % )
for propery damage, ora combined egveragg of nof less than ' % )

All siich policies shall ba issued by companies licehsel to do business in the State of Florida and all such policies shall coniain a

provision whereby the.same oanigt be oancelad of modlf'ad unless the Departmient is given at least sisty (60) days prior wrltten

nofice. of sugh ¢ancellation ar modnﬂcation, Lessee shall prowde the Dapartmsnt certificates showing such Insurance to be:in

place and showing the Department as additional insured under the policles. If self-insured or under a risk management program,
- Lesses reprasents that such minimum coverage. for !lablmy will ba-provided for the property.
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a, This:Agreament may be terminated by either parly without cause upon  thirty (30 ) days prior written hoties o the
other baity: '

b. It is understood and agreed to by the L.essee that the Depariment raserves the right to terminate this Agreement imradiatsly
without prior notice, in the.event the Lesses violates-any of the conditions of this Agreement and such violation is not corradtad within a
reasanable time after written notice of nongompliance has been given. In the event the Agresment is terminated and the, Department
deems It necessary to request the.rémoval of the facllity on the property, the removal shal be accomplished by the Lessee.in a manner
presctibed by the.Depariment at ho cost to the Depariment or the FHWA.

¢ ‘The Lagsea must notify the Departmen. of its Intentlon fo renew this- Agraement not later than thiry (30) days prior to the
expliatioriof the original teim.. Lesses's fallure to.comply with the forégolng notice provision maly result In.the Department's refusal to
renew the Agrésment.

~ d. Uponlermination of this Agreement, Lessee shall deliver the.properly to the Department, or its agents, in the condition existing at
the commencament of ihis Agreement, normal wear and tear excepted, unless a facllity, any improvement, or any part thereof has
been constiticted on the property.

©. If removal of the facility, improvements, or any.part theraof is requested by the Department, any such structures shail be removed
by-the‘L'e]_ss'gg-;al'te,_'ss_ee'.s-:exp‘,ensc‘—:,-by Trldhlght of the-day of termingtion of this Agreement and the froperty restored as nearly as
practicable; .

f. ‘This Agreement s terminable by the Dapartment In the event.that-the facility ceases to be used for its Interided purpose or
Is ahandghed,

#. Eminent:Domain

Lessee acknowledges and agrees that its relationship with the Department under this Agraement ls one of landiord and tenant and
no other relationship sither exprassad or Implied shall be deemed to apply to the parties-under this Agreement. Termination of this
Agreemart for any cause shall not ba deemad a taking under.any sminent domaln or other law: 8o as to enlitle Lessee to
‘compengation for any Interest sufferad orlost as aresult of termination of this Agreement, Including any residual interest in the
Agresmant or any otherfacls or-cireumstances arsing out of or in connestion with ihis. Agreement.

Lessac liereby walves and relinquishes any legal rights and monetary daims which it might have for full compengation, or damages

-of any son, Including speclal damages, severance damages, removal'costs, ot loss of business profits, regulting from Lessee's loss of
occuparnicy.of the property.specified In this Agreement, of any such rights, claims, or damages flowing frorm adjacent properiies owned
orleasad by Lessee as a resull of Lessae's loss-of occupancy of the: property specified in this Agraement. Lessee also heraby wal
and relinquishes any.legal rights and monetary-claiims which'it might have forfull compensation, or damages of any sorl as set-out
above, asa result of Lessae's loss of secupancy of thia profierty, when any.or all adjacent propsriies owned or ledsed by Lesses are
aken by sminant domaln proceadings:or. sold:under the threat thereof. “This walver and relinquishment applies whether this
Agresment [s-still in existence on the date of takiig or sdle or hias bieen {erminated pricrthereto.

9. Miscellapeous

a, Tha éirspa'cg and Lessee's rights under fhis Agreement shall not be transferred, assigned, or conveyad to anothier party without
the prior wrillen consent of tfie Department, subjéct 1o concurrence by the FHWA.

b. In conformance with- the Civil Rights Act of 1964 {Title VI, Appendix *C")-and 49 CFR Part 21, Lessee agrees as follows:

1. Thatas a part-of the congideralion hareof, Lesses does heraby covenant and agree as & covenant running with the Jand
that (1) no parson, on the ground of race; color, sex, or natlenal origin shall be excluded from participation In, be denlad the
benefits of, or be otherwisa sublected to:discrimination In the use of sald properly and facllity; (2) thatin gonnaction with the
construatlon of any Improvements.on sald propery aind facllity and the fumishing of services thereon, no diseimination shall
be practiced In the selection of employees:and coniractors, b -contractors; and (3) that the Lessee shall usa the proparly
and faclilty I compliance with all other requiremsnts impiosed pursuant to 16 CFR Part 8, Subpart A,
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2. That In the event of breach of aing. of the above tavenarits, the: Departiment shall have the 1l ghtto terminate this Agreement and
to re-enter and repogsess said properly and the facility thereon, and hold the:sema as if this Agresment-had never heen made or
issued.

c. Durting the term of this- Agreement Lessee shall, af Lessed’s own cost and expensse, promptly. observe and comply with all
prasent or future laws, requirements, orders; directions, ordiniances, and ragilations of the UnHed States of America; the: State of
Florida, county arlocal governiments, or ottiar lawit autfiotily whatsoever, affecting the land, praperty, and facliity or appurtensnces or

any part thergof, and of ll'ihsurante policies.covering the property, land, and facllity, or-any part thioreof,

d. In addition to orinliew of the terms and corditions.contained hereln, the provisions of any Addendum of sven date herewith
which is identified to-be a part hereof & hereby incorporated hereln and made a part hereof by-this reference, In the event of any
conflict between the. terms:and conditions harepfand tha provisions of the Addendum(s), the provisions of the: Addendum(s) shalt
control, yniess the provisions thereof are srohibited by law, '

o. This Agresment conskitutes the complete and final exprassion of the parties with respect to'the subject malter hereaf and
supersedes ail_grio;'-ag[eemenis_!;undarét"anding_sgor-negoliatibns with respedthereto. Any pravision hereof found to-be unlawful-or
unenforceable shall'be.seversble and shall not-affect the valldity of the remalning portions hareof.

f. Lessee ackhowledges thatit hias reviewsd thls Agreerment, is farmiliar with its ters, and has:had adequate opportunity to feview
this Agreermantwith legal counael¢f Lessee'y:choosing: Lesseghas entered Into this:Agreement fraely and voluntayily: This
Agreement contains the complete. understanding of the parfies:with respact forthe subject maiter heraeof, Alipriorunderstandings and
agresments, oral or wrilten, heretofore made between the parties and/or befwean Lessee and any previous owner-of the property and
fandlord of Lessee are mergad In this Agresment, which alons, fuily snd completely express the agreement betwaen Lassee and the.
Department with respeet o the siibject matter hereof. No madification, walver, or amarnidment of this Agréefrient or any of its
conditions or provisions stiall be blnding Upan the Department or Lesase uniess It wiiting and signed bty both parties,

g. Lessee shall b solely respatisible for 8l bills for elestiiaity, lighting, power, gas, water, telephone, and telegraph
services, or any-ather utllity-or service used on-the property.

h. This Agresment shall be governed by the laws of the State of Florida, and any applicable laws of the Unlted States of
America.

1. All notices to.the Department shall be senit to.the address for-rent payments and all notices to Lessee shall be'sent to the
property address provided herelh or atheiwise provided Inwiitlng to the Department.
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IN WITNESS WHEREQF, the parties hereto have caused these presents-to he exscuted, the day and year flrst above
written.
. : " STATE OF FLORIDA
CITY OF FORT LAUDERDALE DEPARTMENT QF TRANSFORTATION
LESSEE (Company Name; if-applicable)
By: . By:
- | District Secretary
Name: : Name; James A. Wolfe, P.E.
Title: ‘ o _ Attest:
Allest: {Seal) Name/Title:
Lagal Roview:
Name:
Title: _ _ District Counsl

Nameg; Laurice Mayes, Senior Aftorhey
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ADDENDUM

This is an Addendum to that certaln Airspdce Agreement between the City of Fort Lauderdale, 100 North
Andrews Avenue, Fort Lauderdale, FL 33301 and the State of Florida Department of Transportation dated the
day. of ., 2012. In addition to the provisiens contalned in said Agreement, the

following terms and conditions shall be deemed to-be a part thereof pursuant to Paragraph 9 {d) of sald Agreement:

1) The provisions.af Paragraph 6 of the subject Agreement are herein replaced by the foltowing:
Lessorrecogntzes that Lassee is. a goverrimental entity that is seif-insured in ai amount acceptable to Lessor.

To the extant provided by faw, Lessee shall lndemnify, defend-and hold harmless the Lessor and all of its officers,
agents and employees from any claim, loss; damage, cost; charge, or expense arising out of any act, error, omisslon,
or negligent act by Lessee, its agents-or émployees during the performance of the Agreement, except that hefther
Lessee, its agents or its employees will be liable under this paragraph for any claim, loss, damage; cost, charge, or
expense arising out of any act, error; oimission, ornegfigent act by Lessor-or any of its officers; agenits, or employees
during the performance of the Agraement. . '

When Lessor received:a notice of claim for damages that may have been caused by Lessee inthe peiformance of
services raquirad under this-Agreement, Lessor will immediately forward the-claim to Lessee. Lessee and Lessor will
evaluate the claim and report thelr findings to each other within fourteen (14) working days and will jointly discuss
options in defending the clalm.. After reviewing the clalm, Lessor will determine whether to require the participation
af the Lessee in the defense-of the claim or to require that Lessee defend Lessor in:such cldim as described in this
section. Lessor's failure-to promptly notify Lessee of a claim shall not act-as a waiver-of any right-berein to require
the participation in or defense ofthe claim by Lessee. Lessor and Lessee will each pay its own expenses for the
gvaluation, settlement negotiationsand tiial, if any, However, if only ene party participates in the defense of the
clalm at trial, that party Is responsible for all expenses-at trial,

2) Inits.use of the property identified in Exhibit “A”, the City may not allow crossing or encroachment.into the
limited actess linesof State Road 7 or 1-595,

LESSEE: LESSOR:
City-of Fort Lauderdale : State-of Florida.
Department of Transportation

BY: e BY:

Signature

Print name James A. Wolfe, P.E,, District Secretary
ATTEST: ATTEST:
_ . (Seal) —
Signature Executive Secretary {Seal)

Print name
Legal review:

Laurice Mayes, Senior Attorney



