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23 CFR, Part 710 STATE OF FLORIDA DEPARTMENT OF TRANSPORTATION 575-060-32

USE AND OCCUPANCY AGREEMENT R yarat

Page 1of 8

ITEM/SEGMENT NO.: 227874~1
MANAGING DISTRICT: District 4
F.A.P. NO.;

STATE ROAD NO.: A1A
COUNTY: Broward

PARCEL NO.: 7665

THIS AGREEMENT, made this day of , between

City of Fort Lauderdale at 101 N.E. 3" Avenue, Fort Lauderdale Florida 33301

(Lessee) and the STATE OF FLORIDA DEPARTMENT OF TRANSPORTATION (Department), an agency of the State of Florida
(State).

WITNESSETH:

WHEREAS, the Department may convey a leasehold in the name of the State, in any land, buildings, or other property, real
or personal, acquired under Section 337.25, Florida Statutes; and

WHEREAS, the United States Department of Transportation, Federal Highway Administration (FHWA), requires any use of
airspace above, and/or below the highway's established gradeline, lying within the approved right of way limits on a Federal Aid
System, to be accomplished pursuant to & right of way use and occupancy agreement in accordance with 23 CFR, Part 710, and

WHEREAS, the Department has acquired sufficient legal right, title, and interest in the right of way of State Road A1A
and Southeast 17! Street which includes the property described in Exhibit “A” attached hereto and made a part hereof,
which right of way is part ofa highway on a Federal Aid System; and

WHEREAS, the Department desires to lease to Lessee the airspace which is that space located above and/or below the
gradeline of the property described in Exhibit “A”, attached and such airspace is hereinafter referred to as the “real property interest” or
the “leased property” and made a part hereof for the following purpose: Maintenance, Repair and Operation of pump station on the
Lessee's D-34 Sanitary Sewer Pump station, including installation of an emergency generator.

WHEREAS, the proposed use-will not impair the full use and safety of the highway, require or permit vehicular access to
such space directly from the established gradeline of said highway, or interfere with the free flow of traffic on said highway.

NOW, THEREFORE, in consideration of the premises made a part hereof, and the covenants, promises, understandings, and
agreements made by each parly to the other as set forth herein, the Department and the Lessee do hereby mutually agree as follows:

1. Premises
The premises hereto are true and correct and form an integral part of this Agreement.
2. Term
The Department does hereby lease unto Lessee the real property interést for a period of Fifty years
beginning with the date of this Agreement. One renewal of this Agreement may be made for Ten (10) years at the sole discretion of the
Department

However, except for a public purpose conveyance such renewal may not exceed five years. Nothing herein shall be construed to in
any way grant an interest in the property lying below said airspace.

3. Rent

a. Lessee shall pay to the Department as rent each [ ] month [] quarter [] year on or before the first day of each rent
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payment period, $0 plus applicable sales tax. When this Agreement is terminated, any unearnéd rent and
sales tax payment shall be refunded to Lessee. However, no such refund shall be made where termination is due to Lessee's violation
of a term or condition of this Agreement.

b. The Department reserves the right to review and adjust the rental fee biannually and at renewal to reflect market
conditions.

¢. All rental payments are to be made by check or money order, payable to the State of Florida Department of Transportation
and delivered on or before the due date to: N/A

d. Lessee shall be responsible for all state, county, city, and local taxes that may be assessed, including real property taxes
and special assessments. In the event that no rent is specified herein, then it has been determined that either the use by Lesseeis a
nonproprietary use by a governmental agency or.an exception from the current fair market rental value requirement (23 U.S.C. Section
1566) has been obtained for social, environmental, or economic mitigation (SEE) purposes. In the event that it should be determined at
any time that the use is not a nonproprietary use by a governmental agency or that the SEE exception does not apply or has been
revoked, Lessee agrees to pay, at that time, rent as determined to be the fair market rental value by an indépendent appraiser certified
by the Department, and Lessee further agrees to pay such rent, under the remaining terms and conditions of this Paragraph 3, for the
remaining term (including renewals) of this Agreement.

e. Any instaliment of rent not received within ten (10) days after the due date shall bear interest at the highest rate allowed by
law from the due date thereof, per Section 55.03(1), Florida Statutes. This provision shall not obligate the Department to accept late
rent payments or provide Lessee a grace period.

4, Use, Occupancy, and Maintenance

a. The Lessee shall be responsible for developing and operating the real property interest as set forth herein.

~ b. The Lessee’s proposed use of the real property interest is as follows: Maintenance, Repair and Operation of
Lessee's D-34 Sanitary Sewer Pump station, including installation of an emergency generator.

‘c. The general design for the use of the real property interest, including any facilities to be constructed, and the maps, plans,
and sketches setting out the pertinent features of the use of the real property interest in relation to the highway facility are set forth in
composite Exhibit "B" attached hereto and by this reference made a part hereof. In addition, said composite Exhibit "B" also contains a
three-dimensional description of the space to be used, unless the use is of a surface area beneath an elevated highway structure or
adjacent to a highway roadway for recreation, public park, beautification, parking of motor vehicles, public mass transit facilities, or
other similar uses, in which case, a metes and bounds description of the surface area, together with appropriate plans or cross sections
clearly defining the vertical use limits, may be substituted for said three-dimensional description in said composite Exhibit "B".

d. Any change in the authorized use of the real property interest or revision in‘the design or construction of the facility
described in Exhibit "B" shall require prior written-approval from the appropriate District Secretary of the Department, subject to
concurrence by the FHWA.

~e. The Department, through its duly authorized representatives, employees, and-contractors, and any authorized F HWA
representative, may enter the facility at any time for the purpose of inspection, maintenance, or reconstruction of the highway and
adjacent facilities, when necessary; or for the purpose of surveying, drilling, monitoring well installations, sampling, remediation, and
any other action which is reasonable and necessary to conduct an environmental assessment or to abate an environmental hazard.

f. Lessee, at Lessee's sole cost and expense, shall maintain the facility to dccupy the real property interest so as to assure
that the structures and the area within the highway right of way boundaries- will be kept in good condition, both as to safety and
appearance. Such maintenance will be accomplished in a manner so as to cause no unreasonable interference with the highway use.
Lessee shall ensure vertical and horizontal access to the Department for maintenance purposes. [n the event that Lessee fails to so
maintain the facility, the Department, through its duly authorized representatives,; employees, and contractors, may enter the facility to
perform such work, and the cost thereof shall be chargeable to the Lessee and shall be immediately due and payable to the
Department upon the performance of such work.

g. Portable or temporary advertising signs are prohibited.
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h. The design, occupancy, and use of the real property inferest shall not adversely affect the use, safety, appearance, or
enjayment of the highway by lights, sounds, wirsfess frequencies, srmoke, fumes, vapors, adars, droppings, ar any other objectionable
discharges, or emissions, or nuisances of any kind therefrom. .

i. Whan, for the proposed use of the real property interest, the highway requires additional highway fciliies for the proper
operaticn and maintenance of the highway, such facilities shall be provided by the Lesses without cost to either the Department or the
FHWA and subject to both Department and FHWA approval.

j. The proposed use shall not cause or allow any changes in the existing drainage on the property under the real property
Interest.

k. Lessee shall not cccupy, use, permit, or suffer the real property interest, the property, the facility, o any part therectf to be

- gccupied or used for any illegal business use or purpose, for the manufacture or storage of flammable, explosive, or hazardous
material, or any other hazardous activity, or in such manner as to censtitute a nuisance of any kind, nor for any purposa or in any way in
violation of any present ar future federal, state, or lacal laws, arders, directions, ordinances, or regulations.

I. Any activities in any way involving hazardous materials or substances of any kind whatsoever, either as those terms may be
defined under aiy state or federal laws or regulations, or as those terms are understood in common usage, are specifically prohibited.
The use of petroleum products, pollutants, and other hazardous materials affecting the property is prohibited. Lesses shall be held
responsible for the performance of and payment for any environmental remediation that may be necessary, as determined by the
Department. Similarly, if any contamination either spread lo or was refeased onto adjoining property as a result of Lessee's use of the
real property interest under lease, fhe Lessee shall be held similarly responsible. The Lessee shall indemnify, defend, and hoid
harmiess the Department from any claim, loss, damage, cost, charge, or expense arising out af any such contamination.

m. Existing ufilities and all comesponding easements shall remain in place and Lessee shall not disturb or interfere with the
same.

5. Indemnification. ({selest applicable paragraph)
X] Lessee is a Governmental Agency

To the extent provided by law, Lesses shall indemnify, defend, and hold harmless the Department and all of s officers,
agents, and employees from any claim, loss, damage, cost, charge, or expense arising out of any act, error, orission, or negligent act
by Lessee, its officers, agents, of employees, during the performance of the Agreement, except that neither Lessee, its agents, or its
employees will ba liable under this paragraph for any claim, loss, damage, cost, charge, or expense arising out of any act, emar,
omission, or negligent act by the Department or any of its officers, agents, or employess during the performance of the Agreement.

When the Department receives a notice of claim for damages that may have been caused by Lessee in the performance of
services required under this Agreement, the Department will immediately forward the claim to Lessee. Lessee and the Department will
gvaluate the claim and report their indings to each other within fourteen (14) werking days and will jointly discuss options in defending
the claim. Afier reviewing the claim, the Department will determine whether to require the participation of Lessee in the defense of the
clalm or to require that Lessee defend the Department I siich claim as described In this sectlon. The Department's failure to promptly
notity Lessee of a claim shall not act as a waiver of any right herein fo require the participation in or defense of the claim by Lesses.
The Department and Lessee will each pay its own expenses for the evalualion, setflement negotiations, and trial, if any.

[ Lesses is not a Governmental Agency

l.essee shall indemnify, defend, save, and hold harmless the Department, its agents, officers, and employees, from any
losses, fines, penalties, cosis, damages, claims, demands, suits, and liabilittes of any nature, including attomey's fees (including
regulatory and appeilate fees), arising out of or becatise of any acts, acion, neglect, or omisslon by Lesses, or dus to any accident,
happening, or occurrence on the leased preperty or arising in any manner from the exercise or attempted exercise of Lessee's rights
hereunder whether the same regards person or property of any nature whalsoever, regardless of the appartionment of negligence,
unless due to the sole negligence of the Departmant.

Lessee’s obligation to indemnify, defend, and pay for the defense or at the Department’s option, to participate, and to
associate with the Department in the defense and trial of any ¢laim and any related settlement negotiations, shall be triggered by the
Lessor's notice of claim for indemnification o Lessee. Lessee's inability to evallate liability or its evaluation of liability shall not excuse
Lesses's duty to defend and Indemnify within seven days after swuch notice by the Depariment 15 given by registered mall. Only an
adjudication or judgment after the highest appeal is exhausted specifically finding the Depariment solely negligent shall excuse
performance of this provision by Lessee. Lessee shall pay all costs and fees related to this obligation and its enforcement by the
Department. The Department's failure to notify Lessee of a claim shall not release Lessee of the above duty to dafend.

8. Insurance. Lessee atits sxpense, shall maintain at all times during the term of this Agreement, public labfiity insurance
profecting the Depariment, FHWA, and Lessee against any and all claims for injury and damage to persons and property, and for the
loss of Iife or property occurring in, on, or about the land arising out .of the act, negligence, omission, nqnfeasance. or malfeasance of
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Lessee, its employees, agents, contractors, customers, licensees, and invitees. Such insurance shall be carried in a minimum amount

of not less than see addendum . (%0.00 __) for bodily injury or death to any one person or any number of persons in
any one occurrence and not less than see addendum ($0.00 ) for property damage, or a combined
coverage of not less than see adendum (% 0.00 ). All such policies shall be issued by companies licensed

to do business in the State of Florida and all such policies_shall contain a provision whereby the same cannot be canceled or modified
unless the Department is given at least sixty (60) days prior written notice of such cancellation or modification. Lessee shall provide
the Department certificates showing such insurance to be in place and showing the Department and FHWA as additional insured under
the policies. If self-insured or under a risk management program, Lessee represents that such minimum coverage for liability will be
provided for the property.

7. Termination

a. This Agreement may be terminated by either party without cause upon Six months _ ( 180 ) days prior written notice to the
other party.

b. Itis understood and agreed to by the Lessee that the Department reserves the right to terminate this Agreement
immediately without prior notice, in the event the Lessee violates any of the conditionis of this Agreement and such violation is not
corrected within a reasonable time after written notice of noncomipliance has been given. Inthe event the Agreement is terminated and
the Department deems it necessary to request the removal of the facility on the property, the removal shall be accomplished by the
Lessee in a manner prescribéd by the Department at no cost to the Department or the FHWA,

c. The Lessee must notify the Department of its intention to renew this Agreement not later than thirty (30) days prior to the
expiration of the original term. Lessee's failure to comply with the foregoing notice provision may resuit in the Department's refusal to
renew the Agreement.

d. Upon termination of this Agreement, Lessee shall deliver the property to the Dep:artment, or its agents, in the condition
existing at the commencement of this Agreement, normal wear and tear excepted, unless a facility, any improvement, or any part
thereof has been constructed on the property.

e. If removal of the facility, improvements, or any part thereof is requested by the Department, any subh structures shall be
removed by the Lessee at Lessee's expense by midnight of the day of termination of this Agreement and the property restored as
nearly as practicable. ' .

f. This Agreement is terminable by the Department in the event that the facility ceases to be used for its intended purpose, is
abandoned, or if use of the facility is required by the Department for transportation, maintenance or emergency purposes.

8. Eminent Domain

Lessee acknowledges and agrees-that its relationship with the Department under this Agreement is one of landlord and tenant
and no other relationship either expressed or implied shall be deemed to apply to the parties under this Agreement. Termination of this
Agreement for any cause shall not be deemed a taking under any eminent domain or other law so as to entitle Lessee to compensation
for any interest suffered or lost as a result of termination of this' Agreement, including any residual interest in the Agreement or any
other facts or circumstances arising out of or in connection with this Agreement.

Lessee hereby waives and relinquishes any-legal rights and monetary claims which it might have for full compensation, or
damages of any sort; including special damages, severance damages, removal costs, or loss of business profits, resulting from
Lessee's loss of occupancy of the property specified in this Agreement, or any such rights, claims, or damages flowing from adjacent
properties owned or leased by Lessee as a result of Lessee’s loss of occupancy of the property specified in this Agreement. Lessee
also hereby waives and relinquishes any legal rights and monetary claims which it might have for full compensation, or damages of any
sort as set out above, as a result of Lessee's loss of occupancy of the property, when any or all adjacent properties owned or leased by
Lessee are taken by eminent domain proceedings or sold under the threat thereof. This waiver and relinquishment applies whether this
Agreement is still in existence on the date of taking or sale or has been terminated prior thereto.

9. - Miscellanequs

a. The real property interest and Lessee's rights under this Agreement shall not be transferred, assigned, pledged or
conveyed to another party without the prior written consent of the Department, subject to concurrence by the FHWA. Lessee shall not
allow any liens or other encumbrances to attach to the leased property.

b. In conformance with the Civil Rights Act of 1964 (Title VI, Appendix "C") and 48 CFR Part 21, Leséee agrees as follows:

1. That as a part of the consideration hereof, Lessee does hereby covenant and agree as a covenant running with the
land that (1) no person, on the grounds of race, color, sex, or national origin shall be excluded from participation in,
be denied the benefits of, or be otherwise subjected to discrimination in the use of said property and facility; (2) that in
connection with the construction of any improvements on said property and facility and the furnishing of services
thereon, no dlscnmlnatlon shall be practiced in the selection of employees and contractors, by contractors; and (3)
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that the Lessee shall use the property and facility in compliance with all other requirements imposed pursuant to 49
CFR part 21..

2. That in the event of breach of any of the above covenants, the Department shall have the ,right to terminate this
Agreement and to re-enter and repossess said property and the facility thereon, and hold the same as If this
Agreement had never been made or issued.

¢. During the term of this Agreement Lessee shall, at Lessee's own cost and expense, promptly observe and comply with all
present or future-laws, requirements, orders, directions, ordinances, and regulations of the United States of America, the State of
Florida, county or local governments, or other lawful authority whatscever, affecting the land, property, and facility or appurtenances or
any part thereof, and of all insurance policies covering the property, land, and facility, or any part thereof.

d. In addition to or in lieu of the terms and conditions cantained herein, the provisions of any Addendum of even date herewith
which is identified to be a part hereof is hereby incorporated herein and made a part hereof by this reference. In the event of any
conflict between the terms and conditions hereof and the provisions of the Addendum(s), the provisions of the Addendum(s) shall
control, unless the provisions thereof are prohibited by law.

e. This Agreement constitutes the complete and final expression of the parties with respect'to the subject matter hereof and
supersedes all prior agreements, understandings, or negotiations with respect thereto. Any provision hereof found {6 be unlawful or
unenforceable shall be severable and shall not affect the validity of the remaining portions hereof.

f. Lessee acknowledges that it has reviewed this Agreement, is familiar with its terms, and has had adequate opportunity to
review this Agreement with legal counsel of Lessee's choosing. Lessee has entered into this Agreement freely and voluntarily. This
Agreement contains the completé understanding of the parties with respect to the subject matter hereof. All prior understandings and
agreements, oral.or written, heretofore made between the parties‘and/or between Lessee and any previous owner of the property and
landlord of Lessee are merged in this Agreement, which alone, fully and completely express the agreement between Lessee and the
Department with respect to the subject matter hereof. No modification, waiver, or amendment of this Agreement or any of its conditions
or provisions shall be binding upon the Department or Lessee unless in writing and signed by both parties.

g. Lessee shall be solely responsible for all bills for electricity, lighting, power, gas, water, telephone, and telegraph
services, or any other utility or service used on the property.

h. This Agreement shall be governed by the laws of the Stafe of Florida, and any applicable laws of the United States of
America.

i. All notices to the Department shall be sent to the address for rent payments and all notices to Lessee shall be sent to the
property address provided herein or otherwise provided in writing to the Department.

j- The parties to this Agreement hereby understand and agfee that the venue for any action that may arise as a result of this
Agreement shall be in Leon County, Florida.

k. If Lessee is a “contractor” for the purposes of Section 119 0701, Florida Statutes, Lessee shall comply with public records
laws and specifically shall;

1. Keep and maintain the public records that ordinarily and necessarily would be required to be kept and maintained by
the Department in order fo perform the services identified herein.

2. Provide the public with access to those public records on the same terms and conditions that the Department would
provide the records and at a cost that does not exceed the cost provided by law.

3. Ensure that public records that are exempt or confidential and exempt from public records disclosure requirements
are not disclosed except as authorized by law.

4. Meet all requirements. for retaining the public records and transfer, at no cost, to the Department all the public records
in possession of Lesseé upon termination of this Agreement and destroy any duplicate public records that are exempt
or confidential and exempt from public records disclosure requirements. All such public records (if any) stored
electronically must be provided to the Department in a format that is compatible with the information.technology
systems of the Department.

If Lessee fails during such times to comply with a public records request, the Department shall enforce this section in
accordance with this Agreement.

. Lessee shall otherwise allow public access to all documents, papers, letters or other materials, made or received by Lessee in
connection with this Agreement and the lease of the Demised Premises, to the extent such access is required because such
documents, papers, letters or other materials are subject to the provisions of s. 24(a) of the State Constitution or Chapter 119, Florida
Statutes.
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I. Section 287.133(3)(a), Florida Statutes, requires that Lessee be informed of the following provisions of section 287.133
(2)(a), Florida Statues: “A person or affiliate who has been placed on the convicted vendor list following a convietion for a public entity
crirmie may not submit a bid on a contract to provide any goods or services to a public entity, may not submit a bid on a contract to
provide any goods or services to a public entity, may not submit a bid on a contract with a public entity for the construction or repair of a
public building or public work, may not submit bids on leases of real property to a public entity, may not be awarded or perform work as
a contractor, supplier, subcontractor, or consultant under a contract with any public entity, and may not transact business with any
public entity in excess of the threshold amount provided in section 287.017, F.S., for Category two for a period of thirty-six (36) months
from the date of being placed on the convicted vendor list.

m. The Department shall consider the employment knowingly. by Lessee of unauthorized aliens a violation of Section 274(e)
of the Immigration and Nationalization Act. Such violation shall be cause for unilateral cancellation of this Agreement.

n. This Agreement shall not create any third-party beneficiary hereunder, nor shall this Agreement authorize anyone not a
party hereto to maintain a suit against the Department pursuant to the terms of this Agreement.

o. This Agreement shall be binding upon the successors, assigns and legal representatives of Lessee and the Department.

p. All Exhibits attached to this Agreement are made a part hereof as if fully copied herein. All submittals required to be
submitted by Lessee that are approved by the Department are by reference made a part of this Agreement as if fully copied herein.

g. Nothing in this Agreement or in any documents executed pursuant to the terms of this Agreement shall be construed as a
waiver or attempted waiver by the Department of its sovereign immunity in tort under the Constitution and laws of the State of Florida.

r. “RADON GAS: Radon is a naturally occurring radioactive gas that, when it has accumulated in a building in sufficient
quantities, may present health risks to persons who are exposed to it over time. Levels of radon that exceed federal and state
guidelines have been found in buildings in Florida. Additional information regarding radon and radon testing may be obtained from your
county health department.

s. Lessee does not qualify for relocation benefits under the Uniform Relocation Assistance and Real Property Acquisition
Policies Act of 1970, as amended (42 U.S.C. Section 4601 et seq.)
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IN WITNESS WHEREOF, the parties hereto have caused these presents to be executed, the day and year first above written.

STATE OF FLORIDA
City of Fort Lauderdale DEPARTMENT OF TRANSPORTATION
LESSEE (Company Name, if applicable)
o ¢

By: el / By:
District Secretary

Name: Rickelle Williams Name: Steven C. Braun, P.E.

Title:  City Manager ,.«Mu Attest:

Attest: . Alia E. Chanel, Executive Secretary

Name: Legal Review:

Title:
District Counsel

Approved as to form and correctnee(—’— Name : Elizabeth Quintana

Gl M7 s by

Shari L. McCartney, City Attorney
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This is.an Addendum to that certain Right of Way Use and Occupancy Agreement between C g of Fort Lauderdale

and the State of Florida Department of Transpoﬂata on dated the

day of

In addition totheé provisions contained in said Agreement, the fallowing terms and conditions shall be deemed tobe a part thereof

pursuant to Paragraph 9 {d) of said Agreement:

‘This page was left intentionlaEIy blank.

By:

Name:

Title:

Altest:

Name:

Title:

Cily of Fort Lauderdale

LESSEE (Company Name, if applic?é}

By:

Name:

Attest:

Name/Title:

STATE OF FLORIDA

PARTMENT OF TRANSPORTATEON

District Secreta

Steven C. Braun, P.E.

Legal Review:

District Couns

Name: Elizabgth Quintana
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- ADDENDUM TO
Lease Agreement

This is an Addendum to that certain Lease Agreement (“Lease Agreement” |
or “Agreement”) between City of Fort Lauderdale and the State of Florida
Department of Transportation as executed the day of

, 20 . In addition to the provisions contained in said Agreement,
the following terms and conditions shall be deemed to be a part thereof pursuant
to Paragraph 9 (b) of said Agreement. In the event of a conflict between the terms
of the Agreement and this Addendum, the terms of this Addendum shall control:

1. The Lease Property shall be used solely for the purpose of Maintenance and
Operation of the Lessee’s D-34 Sanitary Sewer Pump Station.

2. Pursuant to the provisions of Fla. Stat. Sec. 337.25 (5) (c) & (e), the lease
property is used for a public purpose, specifically the Lessee’s D-34 Sanitary
Sewer Pump Station which has existed in that location since 1958, and
therefore the five (5) year limitation is not applicable and the term of this lease
shall not expire at the end of five (5) years.

3. This lease is subject to all utilities remaining in place and in use or relocated at
the expense of Lessee.

4. Lessee acknowledges that the leased propei'ty cannot be and is not being used
for site plan approval in conjunction with any development order, permits, or
any other governmental requirements.

5. Any changes in the use of or improvements/alterations made on or to the
leased property shall require a permit issued from FDEP, Broward County
and the City of Fort Lauderdale together with the Lessor’s Permits Office
and/or a lease amendment, as applicable. Lessor will advise Lessee of the
appropriate document upon request.

6. Lessee acknowledges that the leased property cannot be and is not being used
to obtain any grant, award, donation, endowment, subsidy, or allotment for any
reason, whether repayable or non-repayable.

7. Lessee agrees that this lease shall not be recorded in the public records
without the express written consent of the Lessor.

8. After the effective date hereof, Lessee agrees to provide Lessdr with a c_oby
of any local, state, or federal permit(s) obtained that include the leased .
property.

9. Nothing is permitted to be discharged into drains/inlets on or adjacent to the
leased property, if applicable.
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10. All lights should be shielded and lowered to prevent sky glow and limit impacts
to sea turtle habitats.

11.Paragraph 4 subparagraph i is hereby replaced by this paragraph 11. It is
understood and agreed to by the Lessee that Lessor reserves the right to
terminate this Agreement immediately without prior notice, in the event the
Lessee violates any of the conditions of the Agreement and such violation is
not corrected within a reasonable time after written notice of noncompliance
has been given. In the event the Agreement is terminated, and Lessor deems
it necessary to request the removal of the facility on the property, the removal
shall be accomplished by the Lessee in a manner prescribed by and consistent
with permits from FDEP, Broward County and The City of Fort Lauderdale as
well as the Lessor at no cost to the Department or the FHWA.

12.Upon termination of this Agreement, Lessee shall deliver the property to
Lessor, or its agents, in the condition existing at the commencement of this
Agreement, normal wear, and tear excepted, unless a facility, any
improvements, or any part thereof has been constructed on the property.

13.If removal of the facility, improvements, or any part thereof is requested by
Lessor, any such structures shall be removed after issuance of permits by
FDEP, Boward County and the City of Fort Lauderdale by the Lessee at
Lessee’s expense by midnight 9f the day of termination of this Agreement and
the property restored as nearly as practicable.

14.Lessee at its expense, shall maintain at all times during the term of this Lease,
self-insurance under a Risk Management Program in accordance with Florida
Statutes, Section 768.28 protecting Lessor and Lessee against any and all
claims for injury and damage to persons and property, and for the loss of life or
preperty occurring in, on, or about the property arising out of the act,
negligence, omission, nonfeasance, or malfeasance of Lessee, its employees,
agents, contractors, customers, licensees, and invitees from this Lease and
City of Fort Lauderdale.

15. Lessee acknowledges without waiving its right of sovereign immunity as
provided by § 768.28, Florida Statutes, that it is insured or self-insured for tort
liability under state law with coverage limits of $200,000 per person and
$300,000 per occurrence, or such monetary waiver limits that may change and
be set forth by the legislature.

a. Lessee shall procure and maintain at its own expense and keep in effect
during the full term of the Lease Agreement, a policy or policies of
insurance or self-insurance under a Risk Management Program in
accordance with § 768.28 Florida Statutes for General Liability and Auto
Liability coverage, and Workers' Compensation coverage, including
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Employer’s Liability, with benefits in accordance with Chapter 440 Florida
Statutes.

b. Self-insurance and/or insurance requirements shall not relieve or limit the
liability of Lessee, except to the extent provided by § 768.28 Florida
Statutes.

c. Violations of the terms of this section and its subparts shall constitute a
material breach of the Lease Agreement and the non-breaching party
may, at its sole discretion, cancel the Lease Agreement and all rights, title
and interest shall thereupon cease and terminate.

d. No activities under this Lease Agreement shall commence until the
required letter of self-insurance and/or certificates of insurance have been
received and approved by the Lessor’s Risk Manager.

16. The leased property shall be used solely for the purpose of the operation and
ongoing maintenance of the Lessee’s D-34 Pump station, the location of which
is set forth in that Sketch & Legal Description attached hereto as Exhibit “A,”
and installation, use, operation, and ongoing maintenance of a 500-galion
subbase tank mounted above ground and set forth in the attached Exhibit “B”
labeled “Generator Pad Detail.” The diesel storage tank compartment is
considered a petroleum product and will be permitted use under the Lease. The
Lessee is solely responsible for the operation, maintenance, and replacement
of all existing and proposed features within the lease area. Upon termination
of the lease, all features associated with Lessee’s D-34 Sanitary Sewer Pump
Station shall be removed and the lease area restored.

17.To the extent provided by law and within the limitations of Section 768.28, Florida
Statutes, Lessee agrees, during the performance of this Lease, that it shall
indemnify, defend and hold harmless Lessor and be solely responsible for
Lessor’s loss of property, personal injury or death caused by the negligent or
wrongful act or omission of any Lessee’s employees while acting within the
scope of the employee’s office or employment, except that Lessee will not be
liable under this paragraph for any claim, loss, damage, cost, charge or expense
arising out of any negligent act or omission by Lessor or any of its officers, agents
or employees in the performance of this Lease.

18.The following shall apply if the lease needs to be suspended and Lessee is
allowed to remain on leased property.

a. Should the need arise, Lessor shall have the right to suspend this lease.
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b. Lessor will provide Lessee with written nofification prior to the
commencement of an upcoming project that will include the leased property.

¢. Upon issuance of permits by FDEP, Broward County and City of Fort
Lauderdale for removal of facilities. Lessee shall be responsible for
removing all items and personal property from the leased property once
notice is given. Lessee shall be responsible for removal and off-site storage
of all items and personal property at its own expense.

d. Lessee shall not be allowed to occupy the leased property while project
activities are underway in leased property; however, Lessee may return as
soon as the Lessor gives written notice that project is complete.

e. After project completion, Lessee shall be responsible for any expenses
related to the return of all items and personal property to the leased

property.

19. Paragraph 4 is hereby deleted and replaced with footer. |mprovements. After
the effective date hereof, no structures or improvements of any kind shall be
placed upon the property without the prier written approval of the District
Secretary for District 4 of Lessor. Lessor hereby grants approval for Lessee to
apply for regulatory permits for structures or improvements relative to
installation within the leased property of an emergency generator and above-
ground diesel storage tank as more specifically referenced in Addendum
Paragraph 16 for operation of the D-34 Sanitary Sewer Pump Station that are
in compliance with the permitting regulations for Florida Department of
Environmental Protection (‘FDEP”), Broward County and City of Fort
Lauderdale. Lessor shall provide to Lessee such written approval as required
by this Lease. Any such structures or improvements shall be constructed in a
good and workmanlike manner and pursuant to permits issued by the FDEP,
Broward County and the City of Fort Lauderdale in their governmental
regulatory capacities at Lessee's sole cost and expense. Any structures or
improvements constructed by Lessee on the leased property shall be removed
by Lessee, at Lessee’s sole cost and expense, upon termination of this Lease
and the leased property restored as nearly as practical to the condition of the
leased property prior to the installation and construction of D-34 Pump Station
Portable or temporary advertising signs are prohibited.

Lessee shall perform, at the sole expense of the Lessee, all work required in
the preparation of the leased property for occupancy by Lesse, in the absence
of any special provision herein confained to the contrary; and Lessee does
hereby accept the leased property as now being in fit and tenantable condition
for all purposes of Lessee.
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Lessor reserves the right to inspect the leased property. Any adjustments to
structures, improvements or operations of the pump station that are required
by permitting agencies with regulatory jurisdiction over the sitructures,
improvements and operations of the pump station shall done at Lessee’s sole
cost and expense as required by as Lessor, in its sole discretion, deems
necessary. Any adjustments required by the City of Fort Lauderdale, Broward
County or FDEP shall be done at Lessee’s sole cost and expense.

Signatures on Following Page
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CITY OF FORT LAUDERDALE STATE OF FLORIDA
A MUNICIPAL CORPORATION
OF FLORIDA DEPARTMENT OF TRANSPORTATION
By:m&&m By:
District Secretary
Print Name: Rickelle Williams Print Name: Steven C. Braun

Title: City Manager

i

b3

w!"“'.'i.'""""u

Witness: f , )
Print Name: David. R. Sol ‘ : Ze: _Alia E. Chanel
Title: _City Clerk 12\ P g Executive Secretary

Approved as to form and correctness: LEGAL REVIEW:
S"L—- /’t’c "‘Nﬂ-’\‘
Shari L. McCartney, City Attorney District Counsel

Print Name: Elizabeth Quintana
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EXHIBIT "A"

SKETCH AND DESCRIPTION

THIS IS NOT A SURVEY
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L SKETCH LOCATION

DESCRIPTION: UTILITY - EASEMENT

A PORTION OF FLORIDA DEPARTMENT OF TRANSPORTATION RIGHT OF WAY AS SHOWN ON SECTION MAP B6180-2522, SHEET & OF 10,
LYING NORTHERLY -OF BASELINE STATION 70400 BEING IN SECTION 13, TOWNSHIF 50 SOUTH, RANGE 42 EAST MORE PARTICULARLY
DESCRIBED AS FOLLOWS:

COMMENCING AT THE NORTHWEST CORNER OF THAT CERTAIN SURPLUS PROPERTY PER OFFICIAL RECORDS BOOK 32447, PAGE 1508 AS
SHOWN ON SAID SECTION MAP AS RECORDED IN THE PUBLIC RECORDS OF BROWARD COUNTY, FLORIDA; THENCE S 02°26'26" W
COINCIDENT WITH SAID WESTERLY LINE AND ALSO BEING THE WEST RIGHT OF WAY LINE OF HASKINS AVENUE, A DISTANCE OF 59.82
FEET; THENCE CONTINUING COINCIDENT WITH, SAID SURPLUS PARCEL S 73°00'26" E, A DISTANCE OF 14.69 FEET TO THE POINT OF
BEGINNING; THENCE CONTINUING S 73°00'26™ E, A DISTANCE OF 21.15 FEET; THENCE S 72724'58” W, A DISTANCE OF 43.78 FEET;
THENCE § 17°35°02° E, A DISTANCE OF 27.00 FEET; THENCE S 72'24'58” W, A DISTANCE OF 40.31 FEET; THENCE N 17°35'02" W, A
DISTANCE OF 39.00 FEET; THENCE N 72'24’58" E, A DISTANCE COF 66.88 FEET TO THE POINT OF BEGINNING.

SAID LANDS SITUATE, LYING AND BEING IN THE CITY OF FORT LAUDERDALE, BROWARD COUNTY, FLORIDA. CONTAINING 2,001 SQUARE FEET
MORE OR LESS.

NOTES;

1) THIS IS NOT A SKETCH OF SURVEY AND DOES NOT REPRESENT A FIELD SURVEY.
2) SUBJECT TO EXISTING EASEMENTS, RIGHT—OF WAYS, COVENANTS, RESERVATIONS AND RESTRICTIONS OF RECORD, IF ANY.
a.)AFTHég SKETCH IS NOT VALID WITHOUT THE SIGNATURE AND ORIGINAL RAISED SEAL OR ELECTRONIC SIGNATURE AND SEAL OF A FLORIDA LICENSED SURVEYOR AND

' 4) BEARINGS ARE BASED ON THE WEST LINE OF SAID ORB 32447, PAGE 1508, BEING S 02°26'26" W.

| HEREBY CERTIFY THAT THE HEREIN SKETCH AND DESCRIPTION IS TRUE AND CORRECT TO .

THE BEST OF MY KNOWLEDGE AND BELIEF. PREPARED UNDER MY RESPONSIBLE CHARGE IN . SHEET 1 OF 2
AGCORDANCE WITH THE STANDARDS OF PRACTIGE IN CHAPTER 5J—17, FLORIDA ADMINISTRATIVE -

CODES, PURSUANT TO SECTION 472.027. . - CITY OF FORT LAUDERDALE
DATED:  AUGUST 20th, 2024 ) EXHIBIT 1

F.0.0.T. UTIUTY EASEMENT

MIGHAEL W. DONALDSON SECTION MAP 86180-2522

D R IAVEYOR AND MAFFER NO. 8450 : BY: M.D. ENGINEERINGDATE 8,/20/24

CHK'D ER. DvIS SCALEN.T.S.
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23 CFR, Part 710 STATE OF FLORIDA DEPARTMENT OF TRANSPORTATION 575-060-32

USE AND OCCUPANCY AGREEMENT Ao oo

Page 1¢f8

ITEM/SEGMENT NO.: 227874-1
MANAGING DISTRICT: District 4
F.AP. NO.

STATE ROAD NO.: A1A
COUI\jTY: Broward

PARCEL NO.: 7665

THIS AGREEMENT, made this day of : , between

City of Fort Lauderdale at__ 101 N.E. 3¢ Avenue, Fort Lauderdale Florida 33301

. (Lessee) and the STATE OF FLORIDA DEPARTMENT OF TRANSPORTATION (Department), an agency of the State of Florida
(State).

WITNESSETH:

WHEREAS, the Department may convey a leasehold in the name of the State, in any land, buildings, or other property, real
or personal, acquired under Section 337.25, Florida Statutes; and

WHEREAS, the United States Department.of Transportation, Federal Highway Administration (FHWA), requires any use of
airspace above, and/or below the highway's established gradeline, lying within the approved right of way limits on a Federal Aid
System, to be accomplished pursuant to a right of way use and occupancy agreement in accordance with 23 CFR, Part 710, and

WHEREAS, the Department has acquired sufficient legal right, title, and interest in the right of way of State Road A1A
and Southeast 17 Street which includes the praperty described in Exhibit “A” attached hereto and made a part hereof,
which right of way is part of a highway on a Federal Aid System; and

WHEREAS, the Department desires to lease to Lessee the airspace which is that space located above and/or below the
gradeline of the property described in Exhibit “A”, attached and such airspace is hereinafter referred to as the “real property interest” or
the “leased property” and made a part hereof for the following purpose: Maintenance, Repair and Operation of pump station on the
Lessee's D-34 Sanitary Sewer Pump station, including installation of an emergency generator.

WHEREAS, the proposed use will not impair the full use and safety of the highway, require or permit vehicular access to
such space directly from the established gradeline of said highway, or interfere with the free flow of traffic on said highway.

NOW, THEREFORE, in consideration of the premises made a part hereof, and the covenants, promises, understandings, and
agreements made by each party to the other as set forth herein, the Department and the Lessee do hereby mutually agree as follows:

1. Premises
The premises hereto are true and correct and form an integral part of thi$ Agreement.
2. Term
The Department does hereby lease unto Lessee the real property interest for a period of Fifty vears
beginning with the date of this Agfeement. One renewal of this Agreement may be made for Ten (10) years at the sole discretion of the
Department

However, except for a public purpose conveyance such renewal may not exceed five years. Nothing herem shall be construed o in
any way grant an interest in the property lying below said airspace.

3. Rent

a. Lessee shall pay to the Department as rent each [[] month []J quarter [] year on or before the first day of each rent
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payment period, $0 plus applicable sales tax. When this Agreement is terminated, any unearned rent and
sales tax payment shall be refunded to Lessee. However, no such refund shall be made where termination is due to Lessee’s violation
of a term or condition of this Agreement.

b. The Department reserves the right to review and adjust the rental fee biannually and at renewal to reflect market
conditions.

c. All rental payments are to be made by check or money order, payable to the State of Florida Department of Transportation
and delivered on or before the due date to: N/A

d. Lessee shall be responsible for all state, county, city, and local taxes that may be assessed, including real property taxes
and special assessments. In the event that no rent is specified herein, then it has been determined that either the use by Lessee is a
nonproprietary use by a governmental agency or an exception from the current fair market rental value requirement (23 U.S.C. Section
156) has been obtained for social, environmental, or economic mitigation (SEE) purposes. In the event that it should be determined at
any time that the use is not a nonproprietary use by a governmental agency or that the SEE exception does not apply or has been
revoked, Lessee agrees to pay, atthat time, rent as determined to be the fair market rental value by an independent appraiser certified
by the Department, and Lessee further agrees to pay such rent, under the remaining terms and conditions of this Paragraph 3, for the
remaining term (including renewals) of this Agreement.

e. Any installment of rent not received within ten (10) days after the due date shall bear interest at the highest rate allowed by
law from the due date thereof, per Section 55.03(1 ), Florida Statutes. This provision shall not obligate the Department to accept late
rent payments or provide Lessee a grace period.

N~

4. .  Use, Occupancy, and Maintenance
a. The Lessee shall be responsible for developing and operating the real property interest as set forth herein.

b. The Lessee’s proposed use of the real property interest is as follows: Maintenance, Repair and Operation of
| essee’s D-34 Sanitary Sewer Pump station, including installation of an emergency generator.

c. The general design for the use of the real property interest, including any facilities to be constructed,-and the maps, plans,
and sketches setting out the pertinent features of the use of the real property interest in relation to the highway facility are set forth in
composite Exhibit "B" attached hereto and by this reference made a part hereof. In addition, said composite Exhibit "B" also contains a
three-dimensional description of the space to be used, unless the use is of a surface area beneath an elevated highway structure or
adjacent to a highway roadway for recreation, public park, beautification, parking of motor vehicles, public mass transit facilities, or
other similar uses, in which case, a metes and bounds description of the surface area, together with appropriate plans or cross sections
clearly defining the vertical use limits, may be substituted for said three-dimensional description in said composite Exhibit "B".

d. Any change in the authorized use of the real property interest or revision in the design or construction of the facility
described in Exhibit "B" shall require prior written approval from the appropriate District Secretary of the Department, subject to
concurrence by the FHWA.

e. The Department, through its duly authorized representatives, employees, and contractors, and any authorized FHWA
representative, may enter the facility at any time for the purpose of inspection, maintenance, or reconstruction of the highway and
adjacent facilities, when necessary; or for the purpose of surveying, drilling, monitoering well installations, sampling, remediation, and
any other action which is reasonable and necessary to conduct an environmental assessment or to abate an environmental hazard.

f. Lessee, at Lessee's sole cost and expense, shall maintain the facility to occupy the real property interest so as to assure
that the structures and the area within the highway right of way boundaries will be kept in good condition, both as to safety and
appearance. Such maintenance will be accomplished in'a manner so as to cause no unreasonable interference with the highway use.
Lessee shall ensure vertical and horizontal access to the Department for maintenance purposes. In the event that Lessee fails to so
maintain the facility, the Department, through its duly authorized representatives, employees, and contractors, may enter the facility to
perform such work, and the cost thereof shall be chargeable to the Lessee and shall be immediately due and payable to the
Department upon the performance of such work.

g. Portable or temporary advertising signs are prohibited.
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h. The design, cccupancy, and use of the feal properly interest shall not adversely affect the use, safety, appearance, or
enjayment of the highway by lights, sounds, wireless frequencies, smoke, fumes, vapors, odars, dropplngs, ar any other ohjectionable
discharges, or emissions, or nuisancas of any kind therefrom.

i. When, for the proposed use of the real property interest; the highway requires additional highway facilities for the proper
operation and maintenance of the highway, such facilities shall be provided by the Lesses without cost to either the Department or the
FHWA and subject te both Department and FHWA approval.

j. The proposed use shall not cause or allow any changes in fhe existing drainage on tive property under the real property
Interest.

k. Lessee shall not ootupy, use, permit, or suffer the real property interest, the property, the facility, or any part thereof to be
cccupied or used for any illegal business use or purpose, for the manufacture or storage of flammable, explosive, or hazardous
material, or any other hazardous activity, or in such manner as to constitute a nuisance of any kind, ner for any purpose or in any way in
violation of any present or future federal, state, or lacal laws, orders, directions, ordinances, of regulations.

I. Any activities in any way involving hazardous materials or substances of any kind whatsogver, either as those terms may be
defined under any state or federal laws or regulations, or as those lerms are understood in comrmon Uusage, are specifically prohibited.
The use of petroleum products, poflutants, and other hazardous materials affecting the property is prohibited. Lessee shall be held
respongible for the performance of and payment for any environmental remediation that may be necessary, as delermined by the
Department. Sirnilarly, if any contamination either spread to ar was released onto adjoining property as a result of Lessee’s use of the
real property interest under lease, the Lessee shall be held similarly responsible. The Lessee shall indemnify, defend, and hold
harmless the Department from any ofaim, loss, damage, cost, charge, or expense arising out of any such contaminalion.

m. Existing ufilittes and all conesponding easemenis shall remain in place and Lessee shall nof disturb or interfere with the
same.

5. Indemnification. (sefest applicable paragraph)
Lessee is a Governmental Agency

To the extent provided by lew, Lesses shall indemnify, defend, and hold harmless the Depariment and all of itz officers,
agents, and employees from any claim, loss, damage, cost, charge, or expense arising out of any act, error, ormission, or negligent act
by Lesses, its officers, agents, or employees, during the performance of the Agreemant, except that neither Leasee, its agents, or its
employees will be liable under this paragraph for any-claim, loss, damage, cost, charge, or expense arising out of any act, ermor,
omission, or negligent act by the Department or any of its officers, agénts, or employees during the performance of the Agreement.

When the Department receives a notice of claim for damages that may have been caused by Lessee in the performance of
services required under this Agreement; the Depariment will immediately forward the claim lo Lesses. Lessee and the Department will
gvaluats the cddaim and repart their findings to each other within fourteen (14) working days and will jointly discuss options in defending
the claim. After reviewing the claim, fhe Department will determine whether to require the participation of Lessee in the defense of the
clalm or o require that Lessee defend the Department In such claim as deserbed in this section. The Depariment's failure to promptly
notify Lessee of a claim shall not act as a waiver of any right hereiin {0 require the participation in or defense of the claim by Lessee.
The Department and Lessee will each pay its own expenses for the evaluation, seftlement negotiations, and trial; if any.

[1 Lessee is nota Governmental Agency

Lessee shall indemnify, defend, save, and hold hanmless the Department, its agents, officers, and employeses, from any
losses, fines, penalties, costs, damages. claims, demands, suits, and liabilittes of any nature, including aftorney’s fees (including
regulatory and appellate feas), arsing out of or bacause of any acts, action, neglect, or omission by Lessee, or due to any accident,
happening, or occurrence on the leased property or arising in any manner from the exarcise or attempted exercise of Lessee's rights
hereunder whether the same regards person or property of any nature whatsoever, regardless of the apportionment of negligence,
unless due to the sole negligence of the Department.

Lessee’s obligation 1o indemnify, defend, and pay for the defense or at the Depariments option, to participate, and to
associate with the Department in the defense and trial of any claim and any related settlement negotiations, shall be triggered by the
Lessor's notice of claim for indemnification to Lessee. Lesses's inability to evaluate liability or its evaluation of liability shall not excuse
Lessee's duly to defend and indemnify within seven days after such notice by Lhe Department Is given by registered mall. Only an
adjudication or judgment afier the highest appeal is exhausted specifically finding the Depariment solely negligent shall excuse
performance of this provision by Lesses. Lessee shall pay all costs and fees related to this obligation and its enforcement by the
Department. The Department's faflure to notify Lessee of a claim shall not release Lessee of the above duly to defend.

6. |nsurance. Lessee atils ekpense, shall maintain at all fimes during the term of s Agreement, publlc Hahility insurance
protecting the Department, FHWA, and Lessee against any and all claims for injury and damage b persons and praperty, and for the
loss of life or property occurming in, on, or about the land arising out «of tha act, negligence, omission, nonfeasance, or malfeasance of
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Lessee, its employees, agents, contractors, customers, licensees, and invitees. Such insurance shall be carried in a minimum amount

of not less than see addendum (% 0.00 ) for bodily injury or death to any one person or any number of persons in
any one occurrence and not less than see addendum ($ 0.00 ) for property damage, or a combined
coverage of not less than see adendum ($ 0.00 ). All such policies shall be issued by companies licensed

to do business in the State of Florida and all such policies shall contain a provision whereby the same cannot be canceled or modified
unless the Department is given at least sixty (60) days prior written natice of such cancellation or modification. Lessee shall provide
the Department certificates showing such insurance to be in place and showing the Department and FHWA as additional insured under
the policies. If self-insured or under a risk management program, Lessee represents that such minimum coverage for liability will be
provided for the property. :

7. Termination

a. This Agreement may be terminated by either party without cause upon Six months (180 ) days prior written notice to the
other party. )

b. Itis understood and agreed to by the Lessee that the Department reserves the right to terminate this Agreement
immediately without prior notice, in the event the Lessee violates any of the conditions of this Agreement and such violation is not
corrected within a reasonable time after written notice of noncompliance has been given. In the event the Agreement'is terminated and
the Depariment deems it necessary to request the removal of the facility on the property, the removal shall be accomplished by the
Lessee in a manner prescribed by the Department at no cost to the Department or the FHWA.

c. The Lessee must notify the Department of its intention to renew this Agreement not later than thirty (30) days prior to the
expiration of the original term. Lessee's failure to comply with the foregoing notice provision may result’in the Department's refusal to
renew the Agreement.

d. Upon termination of this Agreement, Lessee shall deliver the property to the Department, or its agents, in the condition
existing at the commencement of this Agreement, normal wear and tear excepted, uniess a facility, any improvement, or any part
thereof has been constructed on the property.

e. If removal of the facility, improvements, or any part thereof is requested by the Department, any such structures shall be
removed by the Lessee at Lessee's expense by midnight of the day of termination of this Agreement and the property restored as
nearly as practicable.

' f. This Agreement is terminable by the Department in the event that the facility ceases to be used for its intended purpose, is
abandoned, or if use of the facility is required by the Department for transportation, maintenance or emergency purposes.

8. Eminent Domain

Lessee acknowledges and agrees that its relationship with the Department under this Agreement is one of landlord and tenant
and no other relationship either expressed or implied shall be deemed to apply to the parties under this Agreement. Termination of this
Agreement for any cause shall not be deemed a taking under any eminent domain or other law so as to entitle Lessee to compensation
for any interest suffered or lost as a result of termination of this Agreement, including any residual interest in the Agreement or any
other facts or circumstances arising out of or in connection with this Agreement. .

Lessee hereby waives and relinquishes any legal rights and monetary claims which it might have for full compensation, or
damages of any sott, including special damages, severance damages, removal costs, or loss of business profits, resuiting from
Lessee's loss of occupancy of the property specified in this Agreement, or any such rights, claims, or damages flowing from adjacent
properties owned or leased by Lessee as a result of Lessee's loss of occupancy of the property specified in this Agreement. Lessee
also hereby waives.and relinquishes any legal rights and monetary claims which it might have for full compensation, or:-damages of any
sort as set out above, as a result of Lessee's loss of occupancy of the property, when any or all adjacent properties owned or leased by
Lessee are taken by eminent domain proceedings or sold under the threat thereof. This waiver and relinquishment applies whether this
Agreement is still in existence on the date of taking or sale or has been terminated prior thereto.

9. Miscellaneous

a. The real property interest and Lessee's rights under this Agreement shall not be transferred, assigned, pledged or
conveyed to another party without the prior written consent of the Department, subject to concurrence by the FHWA. Lessee shall not
allow any liens or other encumbrances to attach to the leased property.

b. In conformance with the Civil Rights Act of 1964 (Title VI, Appendix "C"} and 49 CFR Part 21, Lessee agrees as follows:

1. That as a part of the consideration hereof, Lessee does hereby covenant and agree as a covenant running with the
land that (1) no person, on the grounds of race, color, sex, or national origin shall be excluded from participation in,
be denied the benefits of, or be otherwise subjected to discrimination in the use of said property and facility; (2) that in
connection with the construction of any improvements on said property and facility and the furnishing of services
thereon, no discrimination shall be practiced in the selection of employees and contractors, by contractors; and (3)
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that the Lessee shall use the property and facility in compliance with ail other requirements imposed pursuant to 49
CFR part 21..

2. Thatin the event of breach of any of the above covenants, the Department shall have the right to terminate this
Agreement and to re-enter and repossess said property and the facility thereon, and hold the same as if this
Agreement had never been made or issued. '

¢. During the term of this Agreement Lessee shall, at Lessee’s own cost and expense, promptly observe and comply with all
present or future laws, requirements, orders, directions, ordinances, and regulations of the United States of America, the State of
Florida, county or local governments, or other lawful authority whatscever, affecting the land, property, and facility or appurtenances or
any part thereof, and of all insurance policies covering the property, land, and facility; or any part thereof.

d. In addition to or in lieu of the terms and conditions contained herein, the provisions of any Addendum of even date herewith
which is identified to be a part hereof is hereby incorporated herein and made a part hereof by this reference. In the event of any
conflict betwéen the terms and conditions hereof and the provisions. of the Addendum(s), the provisions of the Addendum(s) shall
control, unless the provisions thereof are prohibited by law.

e. This Agreement constitutes the complete and final expression of the partiés with respect to the subject matter hereof and
supersedes all prior agreements, understandings, or negotiations with respect thereto. Any provision hereof found to be unlawful or
unenforceable shall be severable and shall not affect the validity of the remaining portions hereof.

f. Lessee acknowledges that it has reviewed this Agreement, is familiar with its terms, and has had adequate opportunity to
review this Agreement with legal counsel of Lessee's choosing. Lessee has entered into this Agreement freely and voluntarily. This
Agreement contains the complete understanding of the parties with respect to the subject matter hereof. All prior understandings and
agreements, oral or written, heretofore made between the parties and/or between Lessee and any previous owner of the property and
landlord of Lessee are merged in this Agreement, which alone, fully and completely express the agreement between Lessee and the
Department with respect to the subject matter hereof. No modification, waiver, or amendment of this Agreement or any of its conditions
or provisions shall be binding upon the Department or Lessee unless in writing and signed by both parties.

g. Lessee shall be solely respohsible for all bills for electricity, lighting, power, gas, water, telephone, and telegraph
services, or any other utility or service used on the property.

h. This Agreement shall be governed by the laws of the State of Florida, and any applicable laws of the United States of
America.

i. All notices to the Department shall be sent to the address for rent payments and all notices to Lessee shall be sent to the
property address provided herein or otherwise provided in writing to the Department.

j. The parties to this Agreement hereby understand and agree that the venue for any action that may arise as a result of this
Agreement shall be in Leon County, Florida.

k. If Lessee is a “contractor” for the purposes of Section 119.0701, Florida Statutes, Lessee shall comply with public records
laws and specifically shall:

1. Keep and maintain the public records that ordinarily and necessarily would be required to be kept and maintained by
the Department in order to perform the services identified herein.

2. Provide the publi¢ with access to those public records on the same terms and conditions that the Department would
provide the records and at a cost that does not exceed the cost provided by law.

3. Ensure that public records that are exempt or confidential and exempt from public records disclosure requirements
are not disclosed except as authorized by law.

4. Meet all requirements for retaining the public records and transfer, -at no cost, to the Department all the public records
in possession of Lessee upon termination of this Agreement and destroy any duplicate public records that are exempt
or confidential and-exempt from public records disclosure requirements. All such pubiic records (if any) stored
electronically must be provided to the Department in a format that is compatible with the information technology
systems of the Department.

If Lessee fails during such times to comply with a public records request, the Department shall enforce this section in
accordance with this Agreement. '

Lessee shall otherwise allow public access to all documents, papers, letters or other materials, made or received by Lessee in
connection with this Agreement and the lease of the Demised Premises, to the extent such access is required because such
documents, papers, letters or other materials are subject to the provisions of s. 24(a) of the State Constitution or Chapter 119, Florida
Statutes.
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. |. Section 287.133(3)(a), Florida Statutes, requires that Lessee be informed of the following provisions. of section 287.133
{(2)(a), Florida Statues: “A person or affiliate who has been placed on the convicted vendor list following a conviction for a public entity
crime may not submit a bid on a contract to provide any goods or services to a public entity, may not submit a bid on a contract to
provide any goods or services to a public entity, may not submit a bid on a contract with a’public entity for the construction-or repair of a
public building or public work, may not submit bids on leases of real property to a public entity, may not be awarded or perform work as
a contractor, supplier, subcontractor, or consultant under a contract with any public entity, and may not transact business with-any
public entity in excess of the threshold amount provided in section 287.017, F.S., for Category two for a period of thirty-six (36) months
from the date of being placed on the convicted vendor list.

m. The Department shall consider the employment knowingly by Lessee of unatthorized afiens a violation of Section 274(e)
of the Immigration and Nationalization Act. Such violation shall be cause for unilateral cancellation of this Agreement.

n. This Agreement shall not create any third-party beneficiary hereunder, nor shall this Agreement authorize anyone not a
party hereto to maintain a suit against the Department pursuant to the terms of this Agreement.

o. This Agreement shall be binding upbn the successors, assigns and legal representatives of Lessee and the Department.

p. All Exhibits attached to this Agreement are made a part hereof as if fully copied herein. Al submittals required to be
submitted by Lessee that are approved by the Department are by reference made a part of this Agreement as if fully copied herein.

q. Nothing in this Agreement or in any documents executed pursuant to the terms of this Agreement shall be construed as a
waiver or attempted waiver by the Department of its sovereign immunity in tort under the Constitution and laws of the State of Florida.

r. “"RADON GAS: Radon is a naturally occurring radioactive gas that, when it has accumulated in a building in sufficient
quantities, may present health risks to persons who are exposed to it over time. Levels of radon that éxceed federal and state
guidelines have been found in buildings in Florida. Additional information regarding radon and radon testing may be obtained from your
county heaith department.

: s. Lessee does not qualify for relocation benefits under the Uniform Relocation Assistance and Real Property Acquisition
Policies Act of 1970, as amended (42 U.S.C. Section 4601 et seq.)
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IN WITNESS WHEREOF, the parties hereto have caused these presents to be executed, the day and year first above written.

STATE OF FLORIDA

City of Fort Lauderdale DEPARTMENT OF TRANSPORTATION

L SE}E (Company Name, if applicable)
By: J ; By:

Name: Rickelle Williams Name: Steven C. Braun, P.E.

District Secretary

Title: City Manager
Attest: : Alia E. Chanel, Executive Secretary
Name: David R. Soloman Legal Review:

Title: City Clerk

District Counsel

Approved as to form and correctness: Name : Elizabeth Quintana

Shari L. McCartney, City Attorney
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ADDENDUM

This is an Addendum to that certain Right of Way Use and Occupancy Agreement between gg of Fort L auderdale

and the State of Florida Department of Transportation dated the . . dayof
In addition to the provisions contained in said Agreement, the fallowing terms and conditions shall be deemed to be a part thereof
pursuant to Paragraph 9 (d) of said Agreemeént:

This page was left intentionally blank.

TATE OF FLORIDA
PARTMENT OF TRANSPORTATION

Cily of Fort Lauderdale

LES%Company Name, if épp|ic?é) :
By: ] By: N
\ / District Secreta

Name: _ Name: Steven C. Braun, P.E.
Title: \/ 7 Attast: \ /
Attest: \ (Seal) NamefTitle: Alia E. Chanel, Executive Sgcretar
Name: ) / \ -Legal Review:
Title: _ / \

District Counsel

Name: EliZabeth Quintana _
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ADDENDUM TO
Lease Agreement

This is-an Addendum to that certain Lease Agreement (“Lease Agreement -
or “Agreement”) between City of Fort Lauderdale and the State of Florida
- Department of Transportation as executed the dayof .

’ , 20 . In addition to the provisions contained in said Agreement,
the followmg terms and conditions shall be deemed to be a part thereof pursuant
to Paragraph 9 (b) of said Agreement. In the event of a conflict between the terms
of the Agreement and this Addendum, the terms of this Addendum shall control:

1. The Lease Property shall be used solely for the purpose of Maintenance and
Operation of the Lessee’s D-34 Sanitary Sewer Pump Station.

2. Pursuant to the provisions of Fla. Stat. Sec. 337.25 (5) (c) & (e), the lease
property is used for a public purpose, specifically the Lessee’s D-34 Sanitary
Sewer Pump Station which has existed in that location since 1958, and
therefore the five (5) year limitation is not applicable and the term of this lease
shall not expire at the end of five (5) years.

3. This lease is subject to all utilities remaining in place and in use or relocated at
the expense of Lessee.

4. Lessee acknowledges that the leased -p'roperty cannot be and is not being used
for site plan approval in conjunction with any development order, permits, or
any other governmental requirements.

5. Any changes in the use of or lmprovements/alteratlons made on or to.the
leased property shall require a permit issued from FDEP, Broward County
and the City of Fort Lauderdale together with the Lessor’s Permits Office
and/or a lease amendment, as applicable. Lessor will advise Lessee of the
appropriate document upon request

6. Lessee acknowledges that the leased property cannot be.and is not being used
to obtain any grant, award, donation, endowment, subsidy, or allotment for any
reason, whether repayable or non-repayable.

7. Lessee agrees that this lease shall not be recorded in the. public records
without the express' written consent of the Lessor )

8. After the effective date hereof Lessee agrees to provide Lessor with a copy
of any local, state, or federal permit(s) obtained that include the leased

property.

9. Nothing is permltted fo be dlscharged into drainsfinlets on or adjacent to the
leased property, if apphcable
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10.All lights 'should be shielded and lowered to prevent sky g»low and limit impacts
- to sea turtle habitats.

11.Paragraph 4 subparagraph i is hereby replaced by this paragraph 11. It is
understood and agreed to by the Lessee that Lessor reserves the right to
terminate this Agreement immediately without prior notice, in the event the
Lessee violates any of the conditions of the Agreement and such violation is .
not corrected within a reasonable time after written notice of noncompliance .
‘has been given. In the event the Agreement is terminated, and Lessor deems
it necessary to request the removal of the facility on the property, the removal
shall be accomplished by the Lessee in a manner prescribed by and consistent
with permits from FDEP, Broward County and The City of Fort Lauderdalé as
‘well as the Lessor at no cost to the Department or the FHWA.

12.Upon termination of this Agreement, Lessee shall deliver the property to
Lessor, or its agents, in the condition existing at the commencement of this
Agreement, normal wear, and tear excepted, unless a facility, any
improvements, or any part thereof has been constructed an the property.

13.If removal of the facility, improvements, or any part thereof is requested by
Lessor, any such structures shall be removed after issuance of permits by
FDEP, Boward County and the City of Fort Lauderdale-by the Lessee at
Lessee’s expense by midnight of the day of termination of this Agreement and
the property restc:red as nearly as practicable.

14.Lessee atits expense shall maintain at all times during the term of thls Lease,
self-insurance under a Risk-Management Program in accerdance with Florida
Statutes, Section 768.28 protecting Lessor and Lessee agamst any and all .
claims for injury and damage to persons and property, and for the loss of life or
property occurring in, on, or about the property arising out of the act,
negligence, omission, nonfeasance, or malfeasance of Lesses, its employees,
agents, -contractors, customers, licensees, and invitees from this Lease and
City of Fort Lauderdale.

15. Lessee acknowledges without waiving its right of sovere:gn immunity as
provided by § 768:28, Florida Statutes, that it is insured or self-insured for tort
liability under state law with coverage limits of $200,000 per person and
$300,000 per accurrence, or such monetary waiver limits that may change and
be set forth by the legislature.

a. Lessee shall procure and maintain at its own expense and keep in effect
during the full term of the Lease Agreement, a policy or policies of
insurance .or self-insurance under a Risk Management Program in
accordance with § 768.28 Florida Statutes for General Liability and Auto
Liability coverage, and Workers' Compensatlon coverage, including.
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Employer’s Liability, with benefits in accordance with Chapter 440 Florida
Statutes.

b. Self-insurance and/or insurance requirements shall not relieve or limit the
liability of Lessee, except to the extent provided by § 768.28 Florida
Statutes.

c. Violations of the terms of this section and its subparts shall constitute a
material breach of the Lease Agreement and the non-breaching party
may, at its sole discretion, cancel the Lease Agreement and all rights, title
and interest shall thereupon cease and terminate.

d. No activities under this Lease Agreement shall commence until the
required letter of self-insurance and/or certificates of insurance have been
received and approved by the Lessor’s Risk Manager.

16. The leased property shall be used solely for the purpose of the operation and
ongoing maintenance of the Lessee’s D-34 Pump station, the location of which
is set forth in that Sketch & Legal Description attached hereto as Exhibit “A,”
and installation, use, operation, and ongoing maintenance of a 500-gallon
subbase tank mounted above ground and set forth in the attached Exhibit “B”
labeled “Generator Pad Detail.” The diesel storage tank compartment is
considered a petroleum product and will be permitted use under the Lease. The
Lessee is solely responsible for the operation, maintenance, and replacement
of all existing and proposed features within the lease area. Upon termination
of the lease, all features associated with Lessee’s D-34 Sanitary Sewer Pump
Station shall be removed and the lease area restored.

17.To the extent provided by law and within the limitations of Section 768.28, Florida
Statutes, Lessee agrees, during the performance of this Lease, that it shall
indemnify, defend and hold harmless Lessor and be solely responsible for
Lessor’s loss of property, personal injury or death caused by the negligent or
wrongful act or omission of any Lessee’s employees while acting within the
scope of the employee’s office or employment, except that Lessee will not be
liable under this paragraph for any claim, loss, damage, cost, charge or expense
arising out of any negligent act or omission by Lessor or any of its officers, agents
or employees in the performance of this Lease.

18.The following shall apply if the lease needs to be suspended and Lessee is
allowed to remain on leased property.

a. Should the need arise, Lessor shall have the right to suspend this lease.

Page 11 of 17



Excess Parcel 7665
Page 4 of 6 pages

4

b. Lessor will provide Lessee with written notification prior to the
commencement of an upcoming project that will include the leased property.

¢. Upon issuance of permits by FDEP, Broward County and City of Fort
Lauderdale for removal of facilities. Lessee shall be responsible for
removing all items and personal property from the leased property once
notice is given. Lessee shall be responsible for removal and off-site storage
of all items and personal property at its own expense.

d. Lessee shall not be allowed to occupy the leased property while project
activities are underway in leased property; however, Lessee may returm as
soon as the Lessor gives written notice that project is complete.

e. After project completion, Lessee shall be responsible for any expenses
related to the return of all items and personal property to the leased

property.

19. Paragraph 4 is hereby deleted and replaced with footer. Improvements. After
the effective date hereof, no structures or improvements of any kind shall be
placed upon the property without the prior written approval of the District
Secretary far District 4 of Lessor. Lessor hereby grants approval for Lessee to-
apply for regulatory permits for structures or improvements relative to

. installation within the leased property of an emergency generator and above-
ground diesel storage tank as more specifically referenced in Addendum
Paragraph 16 for operation of the D-34 Sanitary Sewer Pump Station that are
in compliance with the permitiing regulations for Florida Department of
Environmental Protection (‘FDEP”), Broward County and City of Fort
Lauderdale. Lessor shall provide to Lessee such written approval as required
by this Lease. Any such structures or improvements shall be constructed in a
good and workmanlike manner and pursuant to permits issued by the FDEP,
Broward County and the City of Fort Lauderdale in their governmental
regulatory capacities at Lessee's sole cost and expense. Any structures or
improvements constructed by Lessee on the leased property shall be removed
by Lessee, at Lessee’s sole cost and expense, upon termination of this Lease
and the leased property restored as nearly as practical to the condition of the
leased property prior to the installation and construction of D-34 Pump Station
Portable or temporary advertising signs are prohibited.

Lessee shall perform, at the sole expense of the Lessee, all work required in
the preparation of the leased property for cccupancy by Lesse, in the absence
of any special provision herein contained to the contrary; and Lessee does

" hereby accept the leased property as now being in fit and tenantable condition
for all purposes of Lessee.
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Lessor reserves the right to inspect the leased property. Any adjustments to
structures, improvements or operations of the pump station that are required
by permitting agencies with regulatory jurisdiction over the structures,
improvements and operations of the pump station shall done at Lessee’s sole
cost and expense as required by as Lessor, in its sole discretion, deems
necessary. Any adjustments required by the City of Fort Lauderdale, Broward
County or FDEP shall be done at Lessee’s sole cost and expense.

Signatures cn Following Page
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CITY OF FORT LAUDERDALE STATE OF FLORIDA
A MUNICIPAL CORPORATION
OF FLORIDA DEPARTMENT OF TRANSPORTATION
oy RekollOWillpme oy
District Secretary
Print Name: Rickelle Williams Print Name: Steven C. Braun

Title: City Manager

"uv""“vnu,.

Approved as to form and correctness: LEGAL REVIEW:
e el
Shari L. McCartney, City Attorney District Counsel

Print Name: Elizabeth Quintana
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EXHIBIT "A"

SKETCH AND DESCRIPTION

THIS IS NOT A SURVEY

LOCATION MAP NOT TO SCALE
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DESCRIPTION: UTILITY EASEMENT

1
L SKETCH LOCATION

A PORTION OF FLORIDA DEPARTMENT OF TRANSPORTATION RIGHT OF WAY AS SHOWN ON SECTION MAP B86180-2522, SHEET B8 OF 10,
LYING NORTHERLY OF BASELINE STATION 70+00 BEING IN SECTION 13, TOWNSHIP 50 SOUTH, RANGE 42 EAST MORE PARTICULARLY
DESCRIBED AS FOLLOWS:

COMMENCING AT THE NORTHWEST CORNER OF THAT CERTAIN SURPLUS PROPERTY PER OFFICIAL RECORDS BOOK 32447, PAGE 1508 AS
SHOWN ON SAID SECTION MAP AS RECORDED IN THE PUBLIC RECORDS OF BROWARD COUNTY, FLORIDA; THENCE S 02'26'26” W
COINCIDENT WITH SAID WESTERLY LINE AND ALSO BEING THE WEST RIGHT OF WAY LINE OF HASKINS AVENUE, A DISTANCE OF 59.82
FEET; THENCE CONTINUING COINCIDENT WITH SAID SURPLUS PARCEL S 73°00'26” E, A DISTANCE OF 14.69 FEET TO THE POINT OF
BEGINNING; THENCE CONTINUING S 73'00°26” E, A DISTANCE OF 21.15 FEET; THENCE S 72°24'58” W, A -DISTANCE OF 43.78 FEET;
THENCE S 17°35°02” ‘E, A DISTANGE OF 27.00 FEET; THENCE § 72°24'5B" W, A DISTANCE OF 40.51 FEET; THENCE N 17°35'02" W, A
DISTANCE OF 39.00 FEET; THENCE N 72°24’58™ E, A DISTANCE OF 66.88 FEET TO THE POINT OF BEGINNING.

SAID LANDS SITUATE, LYING AND BEING IN THE CITY OF FORT LAUDERDALE, BROWARD COUNTY, FLORIDA. CONTAINING 2,001 SQUARE fEET
MORE OR LESS.

NQOTES:

1) THIS IS NOT A SKETCH OF SURVEY AND DOES NOT REFRESENT A FIELD SURVEY. : ]
2) SUBJECT TO EXISTING EASEMENTS, RIGHT-OF WAYS, COVENANTS, RESERVATIONS AND RESTRICTIONS OF RECORD, IF ANY:
a,)txpg‘gﬁ SKETCH IS NOT VALID WITHOUT THE SIGNATURE AND ORIGINAL RAISED SEAL OR ELECTRONIC SIGNATURE AND SEAL OF A FLORIDA LICENSED SURVEYOR AND

4) BEARINGS ARE BASED ON THE WEST LINE OF SAID ORB 32447, PAGE 1508, BEING S 02°26'26" W.

| HEREBY CERTIFY THAT THE HEREIN SKETCH AND DESCRIPTION IS TRUE AND CORRECT TO '
THE. BEST OF MY KNOWLEDGE AND BELIEF, PREPARED UNDER MY RESPONSIBLE CHARGE IN SHEET 1 OF 2

ACCORDANCE WITH THE STANDARDS OF PRACTICE IN CHAPTER SJ—17, FLORIDA ADMINISTRATIVE [— -
CODES, PURSUANT TO SECTION 472.027. CITY OF FORT LAUDERDALE
DATED:  AUGUST 20th, 2024 EXHIBIT 1

F.D.O.T. UTILITY EASEMENT

MICHAEL W. DONALDSON SECTION MAP B6180—2522

BT oF M ORA., TYOR AND MAPPER NO. 8430 - [er:mo, ENGINEERING |DATE: 8/20/24

- .15 et~
CHK'D ER. DIVISIGRE ™ SCALEN.T.S.




SKETCH AND DESCRIPTION
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THIS IS NOT A SURVEY

LEGEND:

P.B. = PLAT BOOK .

P.G. = PAGE : , SHEET 2 OF 2

R/W = RIGHT OF WAY { ,

B.C.R. = BROWARD COUNTY RECORDS CITY OF FORT LAUDERDALE

N.T.S. = NOT TO SCALE EXHIBIT 1

ORB = OFFICIAL REGORDS BOOK _ .

P.0.C. = POINT OF'C‘CEJMMETJCEMENT F.D.O.T. UTIUTY EASEMENT

P.0.B, = POINT OF BEGINNING

F.D.0T. = FLORIDA DEPARTMENT OF TRANSPORTATION SECTION MAP 86180-2522

= CITY OF FORT LAUDERDALE

CFL = CITY OF TORT [AUDERDALE. BY: M.D, ENGINEERING [DATE:8/20/24

CHK'D E.R. DIVISIORE " [ScaLe-17=30"




EXHIBIT “B”
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